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MESSAGE FROM THE CHAIR

Glen Wieland

In October we held our long-range planning meeting
for the Workers’ Compensation Section. Rosemary Eure
is heading up the committee that is drafting a long-range
plan for our section. We are focusing on continuing to
improve communication with our members. We want to
provide information and assistance to our members in the
quickest and most efficient manner. The meeting was very
successful and had excellent attendance and participation.
The National Council on Compensation Insurance
(NCCI) recommended another rate decrease in workers’
compensation premiums for employers of 5.4%. While
this sounded good for industry, the insurance commissioner and CFO Jimmy Patronis reviewed the filing and
determined the proper rate reduction should be 7.5%.
This is very good news for Florida businesses and is proof
that the reaction by NCCI to the Supreme Court’s decisions in Castellanos and Miles was overblown. Since those
decisions, Florida businesses have seen rate reductions
of over 20%. This is confirmation that the reforms of
2003 worked. The results and rates are proof that the
Supreme Court’s decisions in Castellanos and Miles did
not have the negative impact that NCCI thought might
happen. It again shows the Florida economy is strong and
employers are benefiting from the reforms.
The Statewide Judicial Nominating Commission was
finally able to get three applicants for Judge Diane Beck’s
position and recently met to interview the candidates.
The difficulty in getting three people to apply should be
a concern to all of us and is likely the result of the judges
not having a pay increase in over 13 years! The section
continues to support legislation to provide a muchneeded pay raise for the judges of compensation claims,
and the issue remains a part of our legislative platform.
Please help us support this positive legislation by
speaking to your state senators and representatives and
encouraging them to support this pay raise for the judges.
Remember to tell them that not one penny of the judges’
pay or the pay raise will come from General Tax Revenue.
100% of the money comes from the Administrative Trust
Fund that is 100% funded by a percentage of workers’
WORKERS’ COMPENSATION SECTION

compensation premium payments, and no tax revenue is
used to fund the workers’ compensation system.
If the workers’ compensation system is to remain
stable, we must have good judges who work hard and who
issue sound rulings based on the law and the facts. These
judges must be learned in the law and be willing to give
up their law practices to serve the people of the state of
Florida. Sound rulings following the law lead to a more
efficient system and help all lawyers who practice workers’ compensation to give sound advice to their clients.
All of us who practice in the area of workers’ compensation work in a very stressful environment. It is important for us to take care of both our physical and mental
health. If you ever have problems and need someone to
talk with or need to get help, please reach out to your
executive council members or to your friends in the legal
community as we all need to be there to help each other.
I hope everyone is enjoying a safe and happy holiday
season, and I wish everyone the best of health and
happiness in 2020.
Sincerely,
Glen D. Wieland
Section Chair

Come together with your colleagues and join the

Workers’ Compensation Section
TODAY!

Visit www.flworkerscomp.org/membership
for more information
3

Winter 2020 • NEWS & 440 REPORT

Workers’ Compensation Educational Conference
A Bright History and a Brighter Future
by Steven A. Rissman
The annual Workers’ Compensation Educational Conference (WCEC) is the largest gathering of workers’
compensation professionals in the country. This substantive national conference has evolved into a gathering of
all stakeholders, regardless of jurisdiction or state, to
study and to be educated on issues of common concern—issues that have no geographic boundaries. It
hasn’t always been like this, however.
The convention was a state-run entity until 1987, when
it was taken over by the Florida Workers’ Compensation Institute (FWCI), the forerunner of the Workers’
Compensation Institute (WCI). It was a Florida-specific
convention for lawyers and adjusters. There was no bigname entertainment, no sponsorships, no exhibitors,
and no charitable function. The program was only four
or five pages long.
Even at the start, the entity was a nonprofit. The first
board of directors consisted of Jim McConnaughhay and
Steve Rissman, both defense lawyers, and two claimants’ lawyers, David Parrish and Gerry Rosenthal. Gerry
Rosenthal was in charge of the exhibitors and the golf
tournament in the early years, and David Parrish was
in charge of securing big-name entertainment. Steve
Rissman was in charge of the program, and Jim McConnaughhay was the general chair. Gerry and David have
both retired after performing valuable service for WCI.
Approximately 10 years ago, the decision was made to
change the conference from a Florida-specific conference to a national conference. That has been accomplished completely. In fact, in 2019, individuals came to
the conference from 49 states and several countries.
While many of the attendees are residents of Florida and
the southern states, we also draw significant numbers
from other large workers’ compensation states including
Texas, California, Ohio, Illinois, Pennsylvania, and New
York, to name a few.
The program consists of roughly 150 pages (more than
550 speakers and 250 learning sessions) and is organized
by a program committee that meets twice a year. The
program committee consists of people from all facets of
the industry, including adjusters, lawyers, agents, brokers, doctors, regulators, judges, risk managers, safety
WORKERS’ COMPENSATION SECTION

personnel, exhibitors, and sponsors. The program committee appoints individuals who are in charge of organizing a specific breakout of the program. Many partnerships have been formed in order to establish this unique
program. For example, the breakout for orthopedics is
presented by the Florida Orthopaedic Society. In fact,
all of the medical programs (orthopaedic, pain management, chiropractic, occupational medicine) are organized
and promoted by the Florida organization or entity that
is in charge of the specialty. The Medicare breakout is
presented by a national Medicare organization. All of the
program is funneled through Jim McConnaughhay and
Steve Rissman, who write substantial portions of the program and edit other portions. The program is then printed
so it can sent out in written form and posted online.
Lawyers play an important part in the program. There
are lawyers on the program committee. Geoff Bichler is
the program director for the breakout for attorneys and
for a breakout called First Responder Heart & Hypertension and Occupational Disease Claims. The moderator
for the breakout for attorneys is Paolo Longo, and the
moderator for the first responders’ breakout is Mike
Broussard. Both of those programs are important parts
of the convention and bring together lawyers, adjusters, and public entities for discussions of significant and
sometimes controversial subjects.
The program is remarkably substantive with several
unique aspects. For example, we have the only Judicial
College for teaching workers’ compensation judges in
the United States. We have a regulators’ roundtable and
a regulators’ college that are the envy of conventions
everywhere. The regulators’ roundtable and the regulators’ college are presented by the Southern Association
of Workers’ Compensation Administrators (SAWCA).
We have a “live surgery” each year where the surgery
performed is always a type that is involved in multiple
workers’ compensation cases, and where the doctors are
actually able to communicate with the audience during
the surgery. We have a live oral argument, which is an appellate court hearing on actual cases of significance. The
First District Court, along with its clerk and marshal, sets
... continued, next page
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We are now exploring ways to make the convention
even more significant. Our mission is education, and we
are exploring online courses, alternatives to add to the
Orlando conference, and even the possibility of holding
additional conferences outside of Florida. We are very
early in that process, and time will tell. In order to accommodate our growth, we are bringing in young, creative
leadership. WCI has just appointed its first associate executive director, Julie Fetherman. Julie adds enthusiasm
and a business background. For more information about
her, please check the WCI website (www.wci360.com)
and to register for the convention, please see https://
www.wci360.com/conference/register.
WCI has extensive social media where you can follow us.
Please join us on any of the following websites: facebook.
com/WCI360, instagram.com/wci360, and twitter.
com/wci360.

Educational Conference, continued
up the auditorium like an actual courtroom in Tallahassee
and holds oral arguments on two real cases. The results
appear on the website of the court shortly after the oral
arguments. We also have a complete and freestanding
Safety and Health Conference.
After starting off with zero exhibitors, we now have
more than 350. They fill the biggest ballroom at the
Orlando World Center Marriott. In addition to the
exhibitors, there are numerous sponsorships of various
types, categories, and prices. There is no question that
the exhibitors and sponsors pay for a significant portion
of the convention.
One aspect of the convention of which we are extremely proud is “Spirit to Serve,” which is our charitable
endeavor that has consisted of special projects for Give
Kids The World (GKTW) in Orlando. From modest
volunteer beginnings, last year we provided more than
1,100 volunteers and were told that the work they did
represented two years of effort. There was also a large
monetary contribution made to Give Kids The World
after a GKTW Gala and a GKTW Golf Tournament.
That is all in the past, and now the question is “what’s
next”? The convention is already the largest gathering of
workers’ compensation professionals in the country. It is
already a great place to network. There are already many
industrywide meetings that take place. It is a great place
for people to serve in charitable ways.

WORKERS’ COMPENSATION SECTION

Steve Rissman is the senior partner
of Rissman, Barrett, Hurt, Donahue,
McLain and Mangan, where he has practiced workers’ compensation law all of his
adult life. He has been chairman of the
Workers’ Compensation Section of The
Florida Bar and is a member of the College of Workers’ Compensation Lawyers
and the Workers’ Compensation Hall of Fame. He has been
program chair of the Workers’ Compensation Educational
Conference for the past 32 years.
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by Judge Thomas Hedler

Earlier this year, the Florida Supreme Court
seemingly ended a battle that has been waged
for over 20 years—the battle over the standard regarding admissible expert testimony.
The standard for the admissibility of expert
testimony was long ago established to require
such testimony be deduced from generally accepted scientific principles.1 In 1993, the United
States Supreme Court held that the revised Federal
Rules of Evidence superseded Frye.2 In 2013, the Florida
Legislature amended the Florida Evidence Code to reflect adoption of the Daubert standard in section 90.702.
Prior (and subsequent) to this amendment, the Florida
Supreme Court declined to adopt Daubert.3 The conflict
was definitively resolved in Delisle v. Crane Co., 258 So.3d
1219 (Fla. 2018), when the Florida Supreme Court declared “that Frye, not Daubert, is the appropriate test in
Florida courts.” This definitive holding had a very short
life span as the Florida Supreme Court reversed course
and adopted Daubert as the applicable standard on May
23, 2019.4 In that the Florida Legislature and the Florida
Supreme Court agree that Daubert is the standard, the
controversy is over, right? Seemingly … but the lingering
question of whether Frye is “mostly dead” or “all dead”5 is
not definitively answered because of the highly specialized nature of workers’ compensation.
To uncover the mystery of the deadness of Frye, the
secret lies with Delisle. While In re Amendments [2019]
did a 180 on the Florida Supreme Court’s acceptance of
Daubert, the Court declined to readdress the correctness of Delisle, noting that while section 90.702 was
determined to be procedural, the Court did not address
whether section 90.704 was procedural or substantive. As it stands, the analysis in Delisle remains correct
while the aforementioned notation in In re Amendments
[2019] is seemingly a red herring. In order to answer the
subject question, it is necessary to revisit the analysis in
Delisle while simultaneously applying same to workers’
compensation.
In Delisle, the Florida Supreme Court assessed whether
the Florida Legislature’s amendment to the Florida
Evidence Code adopting Daubert violated the separation
of powers doctrine. This analysis began by determining
whether the amendment in question [section 90.702]
WORKERS’ COMPENSATION SECTION

was procedural or substantive in nature. The
Court acknowledged the Legislature has the
power to enact substantive law while the
Supreme Court has the power to enact
procedural law.6 The Court then acknowledged that the Florida Evidence Code is an
amalgam of procedural and substantive law.
The Court concluded that section 90.702 was
not substantive in that it does not create, define, or
regulate a right, and thus it is within the province of the
Supreme Court—not the Legislature. The Court then
explained that the assessment of the constitutionality
of the amendment does not end with the determination
that the provision was procedural—rather, there must be
a determination that the amendment conflicted with a
rule of the Supreme Court. In that the Florida Supreme
Court repeatedly declined to adopt Daubert in favor
of Frye, there was the requisite conflict, and thus the
amendment to section 90.702 was unconstitutional due
to a violation of the separation of powers. Again, this
analysis remains sound.
Now, applying the Delisle analysis to workers’ compensation, we begin with review of Amendments to the Fla.
Rules of Workers’ Comp. Procedure, 891 So.2d 474 (Fla.
2004). In Amendments [2004], the Florida Supreme
Court removed itself from the rulemaking process for
workers’ compensation, and further repealed and receded from any prior rules adopted by the Court for
workers’ compensation. This ruling was premised upon
the understanding that workers’ compensation is adjudicated through the executive branch. Accordingly, the
executive branch has the power to enact procedural laws
for workers’ compensation. Of course, the Legislature
has the power to enact the substantive workers’ compensation laws—Chapter 440, Florida Statutes. Further,
it is well settled that the Florida Evidence Code applies
to workers’ compensation.7 Additionally, the Florida
First District Court of Appeal has held that Daubert is
applicable to workers’ compensation.8
Again, the rational person should be questioning
the merits of this article considering the Legislature
and the Supreme Court have accepted Daubert and
since it has been held that the Florida Evidence Code
... continued, next page
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JUDGES CORNER

Is Frye ‘Mostly Dead’ or ‘All Dead’?

contend the heavier standard regarding admissibility of
expert testimony is not necessary in workers’ compensation since there is no jury to protect—and that the JCC,
as factfinder, would be capable of discerning such evidence. Regardless, it is clear the matter of Frye v. Daubert
is dead, but it also seems that it remains “slightly alive.”

Frye, continued
and, specifically, Daubert are applicable to workers’
compensation. Again, the secret lies with the Delisle
analysis. In that the Florida Supreme Court has held
section 90.702 is procedural,9 it is clear that the standard
regarding expert testimony—whether Frye or Daubert—is
within the province of the executive branch. That is to
say that while workers’ compensation is subject to the
Evidence Code, section 90.702 is a procedural rule and,
therefore, could be directed by the executive branch.
Nevertheless, the reason Daubert is still applicable to
workers’ compensation is because “consideration of the
constitutionality of the amendment does not end with
our determination that the provision was procedural.”10
In order for the amendment to be unconstitutional,
there must be a conflict with the executive branch. To
date, the executive branch has not addressed this matter
in the Rules of Procedure for Workers’ Compensation
Adjudication. But what would happen if the executive
branch amended the workers’ compensation procedural
rules to expressly adopt Frye? Arguably, the result would
be the same result as in Delisle—considering the analysis
would be on point. Henson would only be applicable to
the extent the substantive laws within the Florida Evidence Code apply to workers’ compensation, considering Henson predated the Supreme Court’s revelation in
Amendments 2004. Booker and the more recent Abreu11
case would be distinguishable because Daubert arguably
remains in workers’ compensation until there is a conflict.
The conflict is necessary—just as it was in Delisle. Upon
the hypothetical conflict from the executive branch, the
existing case law would be undermined by the Delisle
analysis.
The final question is why this issue remains relevant.
The reason there are Frye proponents in workers’ compensation was recently explained in dicta by the First
DCA.12 In Blanco, the First DCA determined that McElroy v. Perry, 753 So.2d 121 (Fla. 2d DCA 2000) [IME
report is inadmissible because it was prepared solely for
litigation and thus fell in the suspect category of trustworthiness] was not applicable to workers’ compensation.
In explaining its rationale, the First DCA declared, “the
McElroy court expressed concern about the effect of an
IME report … on a jury; in workers’ compensation cases
there is no jury and the JCC, the factfinder, is also the
one who determines the admissibility or trustworthiness of the evidence.” Accordingly, there are some that
WORKERS’ COMPENSATION SECTION

Judge Thomas Hedler graduated from Palm Beach Atlantic University in 1997 as the Outstanding Graduate in the
School of Religion. He received the J.D. from Florida State
University College of Law in 2002. During his career in private practice, he represented both claimants and employer/
carriers. He is board certified in workers’ compensation. In
2016, he was appointed as a JCC in the West Palm Beach
District. In 2019, he was presented the Kennie Edwards
Award by the Palm Beach County Bar Association Workers’
Compensation Section.

Endnotes

1 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
2 Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).
3 See Brim v. State, 695 So.2d 268 (Fla. 1997); In re Amendments to Florida
Evidence Code, 210 So.3d 1231 (Fla. 2017).
4 In re Amendments to Florida Evidence Code, 2019 WL 2219714 (Fla. 2019).
5 In 1987, we learned there is a distinction between “mostly dead” and “all dead”
from Miracle Max in The Princess Bride … “mostly dead” meaning “slightly alive.”
6 The Florida Supreme Court does not have the power to enact procedural law
in workers’ compensation … but we’re getting ahead of ourselves.
7 U.S. Sugar Corp. v. Henson, 823 So.2d 104 (Fla. 2002).
8 Booker v. Sumpter Cty. Sherriff’s Office, 166 So.3d 189 (Fla. 1st DCA 2015).
9 And such holding has survived In re Amendments 2019.
10 Delisle at page 1229.
11 Abreu v. Riverland Elementary School, 2019 WL 2505304 (Fla. 1st DCA June
18, 2019).
12 Blanco v. Creative Management Services, LLC, 1D18-3745 (Fla. 1st DCA October 17, 2019).
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News From the OJCC
by Judge David Langham

Following are excerpts from the Office of the Judges of
Compensation Claims’ e-newsletter of December 9.

book at FLJCC. There will soon be a YouTube channel
with videos for your perusal as well. Stay tuned!

Help Wanted Panama City and Tampa

Tampa Changes

We continue to cover trials and the docket generally
in Tampa. Judges Massey and Young have been instrumental in managing three dockets with only two judges.
Other judges around the state have also been critical to
our efforts covering trials and hearings. We are appreciative of them and their efforts. As yet, no third JCC has
been appointed in Tampa. If you have questions about a
filing, a pending order, or otherwise, continue to contact
Judge Lorenzen’s former staff in Tampa. Trials will continue to be covered by out-of-district judges, and will
be reassigned approximately one month in advance of
hearing dates. If you have concerns or issues during this
time, do not hesitate to direct them to david.langham@
doah.state.fl.us. Thank you for your patience.

The Statewide Judicial Nominating Commission has
posted two judicial vacancies for nomination. Following
the retirement of Judge Winn in Pensacola on December 31, 2019, Judge Walker will transition to the Pensacola Office sometime in 2020. Until that transfer is
complete, visiting judges will be handling the Pensacola
docket and calendar. Following the retirement of Judge
Lorenzen in Tampa, a list of nominees was forwarded,
but no appointment was made by Governor Scott. The
Commission is now re-advertising for that position. The
official notice is posted on the OJCC website under the
Statewide Nominating Commission tab: https://fljcc.
org/JCC/sjnc/.

OJCC Annual Educational Conference

On February 21, 2019, the Office of Judges of Compensation Claims and the Workers’ Compensation Institute (WCI) will present “Workers’ Compensation in
2020—Ringing in the New Decade” at the Florida First
District Court of Appeal. Topics scheduled include:
A New Decade’s “Resolution”—Filing a Proper Motion
Not Letting the “Ball Drop”—Knowing Proper Pretrial
Procedure
A “New” Standard for Expert Testimony?—Adoption of
the Daubert Standard
“Prosperity” for 2020—Attorney Fees Post-Miles and
Other Considerations
“Up on Appeal”—An Overview From the First District
Court’s Workers’ Compensation Unit
“Cheers” to a New Decade of Professionalism and Collegiality in Workers’ Compensation

Adding an Employer to a Case

Speakers will include judges and attorneys from around
the state. Mark your calendar now to attend. The program is free of charge, and lunch will be served. Registration details will be forthcoming in early January!

Changing Carriers or Adding a Carrier

An employer’s address is required in petitions, see
section 440.192, Fla. Stat. When you move to add an
employer to an existing case, the judge needs that new
employer’s address included in the motion. Your assistance in providing complete and accurate information is
most appreciated.

Check Your Daily Filings

There are some attorneys whose firms or email providers are filtering out the link emails we send when
documents are filed. We are responsible to send, but we
cannot control you receiving. The best way to avoid errors and problems is for your office to check filings every
day. There is a “daily filings” tab in e-JCC. Please use it
regularly. This is your best source to know what has been
filed in your cases.
All carriers (in the OJCC database, insurance companies, third party administrators, and servicing agents are
all called “carrier”) must register their name, address, and
email address with the OJCC. When you wish to locate
a carrier (either to file a petition or to add a carrier to
a case or to substitute a new carrier for an old), the list
of carriers in our system is available in e-JCC. Just click
on the “registered carriers” list. If you cannot find the

Follow the OJCC on Social Media

Visit the blog through the link on our website, www.
fljcc.org. Follow us on Twitter, click on the link at https://
www.fljcc.org or type in @fljcc and keep up with what is
going on. Share your thoughts using #workerscomp or
#fljcc. The OJCC is also on LinkedIn. We are on FaceWORKERS’ COMPENSATION SECTION

... continued, next page
8

Winter 2020 • NEWS & 440 REPORT

If the Circuit Court closes for an emergency in the
county in which our OJCC office is located, then that
OJCC office will likewise close. The OJCC will make
every effort to post such closures to the OJCC website
(www.fljcc.org), Twitter (@fljcc), LinkedIn, and Facebook (FLJCC). You may also call for status announcements on our new Emergency Management Information
Line telephone number: 850-404-5511 (new number—
make a note).

News From the OJCC, continued
one you need, contact askojcc@doah.state.fl.us for assistance. If the carrier is, in fact, not in our database, we
will strive to add it for you as soon as practical.

Tools for the Effective Workers’ Compensation
Litigator

E-JCC tools, tips, and reminders of which to be aware:

Upcoming Opportunities to Hear Our Speakers

Attorneys represent clients. Law firms do not.
Retirement or death.
Pretrial compliance questionnaire tool?
The tool for checking your calendar?
Monitor your daily filings?
Litigation Documents Under Seal.

At the OJCC/WCI program February 21, 2020, you
are likely to hear from Wilbur Anderson (DAY), Rob
Arthur (LKL), Ralph Humphries (JAX), Jeff Jacobs
(MIA), Mark Massey (TPA), Jacqui Newman (TLH),
Keefe Owens (PSL), Neal Pitts (ORL), Michael Ring
(FTL), Maggie Sojourner (ORL), Tim Stanton (GNS),
Jonathan Walker (PMC), and more.

Emergency Preparedness—New Number

Though the 2019 hurricane season has (thankfully)
concluded, we are just six months from the 2020 season.
Please remember the OJCC Emergency Office Closure
policy, which is posted on the OJCC website (www.fljcc.
org) under the “Orders Search” link and the “administrative orders” tab: https://fljcc.org/JCC/adminOrders/
EmergencyOfficeClosures.pdf.

WORKERS’ COMPENSATION SECTION

Judge David Langham is the deputy
chief judge of compensation claims
for the Florida Office of Judges of
Compensation Claims and Division of
Administrative Hearings. Contact him at
david.langham@doah.state.fl.us.
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Affirmative Defenses in
Florida Workers’ Compensation
by Judge Wilbur W. Anderson

Once upon a time, workers’ compensation pleading was
informal. Even a letter from an injured worker’s wife asking the state treasurer whether her husband had a valid
claim counted as a claim.1 Good luck trying that today!
For better or worse, things are more complicated now.
For starters, there are the familiar specificity requirements for petitions for benefits in F.S. § 440.192(2), Fla.
Stat. Then there’s the requirement in Florida Administrative Code Rule 60Q-6.113(2)(h) that the misrepresentation defense “and any affirmative defense” must be
raised with specificity in the pretrial stipulation. That rule
also says, “Any objections/responses to the affirmative
defenses must be pled with specificity.”
But what is an affirmative defense in workers’ compensation? Moreover, what are the objections and responses
to them that the rule requires be pled with specificity?
Workers’ compensation judges and lawyers, many of
whom aren’t experienced in the intricacies of civil pleading, now have to carefully consider these questions.

In pleading to a preceding pleading a party shall
set forth affirmatively accord and satisfaction,
arbitration and award, assumption of risk,
contributory negligence, discharge in bankruptcy,
duress, estoppel, failure of consideration, fraud,
illegality, injury by fellow servant, laches, license,
payment, release, res judicata, statute of frauds,
statute of limitations, waiver, and any other matter
constituting an avoidance or affirmative defense.
Some of the affirmative defenses listed in the civil rule
have no relevance to workers’ compensation litigation—
assumption of the risk and contributory negligence, for
example. But accord and satisfaction, estoppel, fraud,
payment, release, res judicata, statute of limitations,
and waiver are all familiar to the workers’ compensation
practitioner, and are likely to be considered as affirmative defenses under Rule 6.113(2)(h). In fact, the First
District Court of Appeal has already characterized many
of them, and other defenses specific to workers’ compensation, as affirmative defenses. Here’s the list of cases
with corresponding case citations:
1. Misrepresentation: City of Hialeah v. Bono, 207 So.
3d 1030, 1031 (Fla. 1st DCA 2017).
2. Intoxication: Paradise v. Neptune Fish Mkt./RetailFirst
Ins. Co., 238 So. 3d 901, 902 (Fla. 1st DCA 2018).
3. Willful intention of the employee to injure or kill
himself, herself, or another: Bay Auto. v. Allaire, 593
So. 2d 589, 591 (Fla. 1st DCA 1992).
4. Waiver: Teco Energy, Inc. v. Williams, 234 So. 3d 816,
823 (Fla. 1st DCA 2017).
5. Estoppel: Teco Energy, Inc. v. Williams, 234 So. 3d
816, 823 (Fla. 1st DCA 2017).
6. Knowing refusal to use a safety device or observe a
safety rule: McKenzie Tank Lines, Inc. v. McCauley, 418
So. 2d 1177, 1180 (Fla. 1st DCA 1982).
7. Refusal of suitable employment/voluntary limitation
of income/deemed earnings: Wyeth/Pharma Field
Sales v. Toscano, 40 So. 3d 795, 801 (Fla. 1st DCA
2010): Hyatt Regency Westshore v. Robinson, 629 So.
2d 1088, 1089 (Fla. 1st DCA 1994).

What’s an Affirmative Defense?

Let’s start with the Black’s Law Dictionary definition of
“affirmative defense”: “A defendant’s assertion of facts
and arguments that, if true, will defeat the plaintiff’s
or prosecution’s claim, even if all the allegations in the
complaint are true.” This definition also cross references
the definition of “confession and avoidance”: “A plea in
which a defendant admits allegations but pleads additional facts that deprive the admitted facts of an adverse
legal effect.” To analogize to civil practice, if we think of
the employee as the plaintiff and the employer/carrier as
the defendant, an affirmative defense is an assertion by
an employer/carrier in response to a claim that says, even
if you’re otherwise entitled to the benefit, we don’t have
to provide it because of something else. The “something
else” defeats the claim. But what?

The Rules

Rule 6.113(2)(h) doesn’t contain a list of affirmative
defenses. It just says that affirmative defenses, and any
objections or responses to them, must be raised with
specificity. Florida Rule of Civil Procedure 1.110(d),
in contrast, contains a nonexclusive list of affirmative
defenses:
WORKERS’ COMPENSATION SECTION

... continued, next page
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the statute of limitations has been tolled is an avoidance,4
the two-year limitation period for modification of an order in F.S. § 440.28, isn’t an affirmative defense but an
absolute jurisdictional requirement.5 That means it’s not
subject to the pleading requirements of Rule 6.113(2)(h).

Affirmative Defenses, continued
8. Lack of coverage: Aetna Cas. & Sur. Co. v. Houghton,
632 So. 2d 103, 103 (Fla. 1st DCA 1994).
9. Misconduct: Cory Fairbanks Mazda v. Minor, 192 So.
3d 596, 598 (Fla. 1st DCA 2016).
10. Apportionment: Giaimo v. Florida Autosport, Inc., 154
So. 3d 385, 387 (Fla. 1st DCA 2014).
11. Statute of limitations: Palmer v. McKesson Corp., 7
So. 3d 561, 563 (Fla. 1st DCA 2009).
12. Retention of substantial earning capacity despite
catastrophic injury: Home Depot v. Turner, 820 So.
2d 1075, 1075 (Fla. 1st DCA 2002).
13. Acquiescence to authorization of another provider
as the one-time change of physician: McFarlane v.
Miami-Dade Transit Auth., 215 So. 3d 658, 660 (Fla.
1st DCA 2017).
14. Accord and satisfaction, release, waiver, and equitable estoppel: Hack v. Drywall, 46 So. 3d 1137, 1138
(Fla. 1st DCA 2010).
15. Laches: Zaldivar v. Okeelanta Corp., 877 So. 2d 927,
931 (Fla. 1st DCA 2004).

Don’t Confuse Elements of a Claim With
Affirmative Defenses

Claimants are required to prove each and every element
of a claim.6 If something is an element of the claim, the
absence of proof supporting it doesn’t have to be asserted as an affirmative defense under Rule 6.113(2)(h).
For example, in 1994, the legislature added language to
F.S. § 440.09(1): “The injury, its occupational cause,
and any resulting manifestations or disability shall be
established to a reasonable degree of medical certainty
and by objective medical findings.” In Pyram v. Marriott
Intern., 687 So. 2d 351, 351 (Fla. 1st DCA 1997), the
court held this language didn’t establish an affirmative
defense that had to be asserted by the employer/carrier.
Instead, the court held it established a new standard of
proof that all claimants must meet. Because the claimant
didn’t present any evidence of objective medical findings,
the court held the claim was properly denied even though
the lack of objective medical findings wasn’t asserted as a
defense by the employer/carrier before the final hearing.

What’s an Avoidance?

Broadly speaking, any affirmative defense is an avoidance and vice versa. More commonly, the term is used
to refer to an affirmative defense to a defense.2 Rule
1.110(d) specifically requires that avoidances be asserted
in the pleadings. Rule 6.113(2)(h) doesn’t use the word
“avoidance,” but it does say any affirmative defense must
be raised with specificity, and that any objections or
responses to the affirmative defenses must be pled with
specificity. It’s reasonable to conclude the objections or
responses required by the rule refer to avoidances.
The best example of an avoidance in workers’ compensation litigation is a claimant’s assertion of waiver under the
120-day rule. Relying in part on Rule 6.113(2)(h), case law
holds this “is an affirmative pleading which must be timely
raised and specifically plead.”3 But don’t assume the 120day rule is the only avoidance a claimant has to plead with
specificity. Any affirmative defense to a defense must be
asserted with specificity in the pretrial stipulation.

What About Major Contributing Cause?

Whether major contributing cause is an element of a
claim or an affirmative defense is tricky. In Pyram, the
court declined to address this question, saying in a footnote that the issue of whether §§ 440.09(1)(a) and (b)
(Supp. 1994) established affirmative defenses wasn’t before them. Later cases have made it clear, however, that
major contributing cause, in the sense of a break in the
chain of causation linking the compensable injury to the
requested benefit, is an affirmative defense once compensability of an injury has been established.7 However,
in cases in which the major contributing cause standard
applies to the initial determination of compensability of
an injury, it’s part of a claimant’s initial burden of proof.8
Just because a defense isn’t an affirmative defense doesn’t
mean it doesn’t have to be asserted in the pretrial stipulation. Parties are entitled to notice of what’s to be litigated.
The specificity requirements in Rule 6.113(2)(h) only apply to affirmative defenses and objections or responses to
them. But don’t forget that Rule 6.113(2)(a) requires that
all defenses, not just affirmative defenses, be raised in the

Some Things May Look Like Affirmative
Defenses, But They’re Not

Statutory jurisdictional requirements aren’t affirmative
defenses. Even though the statute of limitations in §
440.19 is an affirmative defense, and the assertion that
WORKERS’ COMPENSATION SECTION
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Because a pretrial stipulation is defined as a pleading
under F.A.C.R. 60Q-6.102(11), filing this type of motion in a workers’ compensation case as soon as vague
affirmative defenses are stated in a pretrial stipulation
is probably the best way to address affirmative defenses
that a party believes aren’t specific enough. It has the
advantage of bringing the issue to the attention of the
JCC and the opposing party, and allowing the opposing
party 10 days to fix it after the JCC has ruled on the
motion, consistent with Rule 6.113(2)(h).

Affirmative Defenses, continued
pretrial stipulation. For example, in Knight v. Walgreens, 109
So. 3d 1224 (Fla. 1st DCA 2013), the JCC denied benefits
based on the claimant’s failure to prove major contributing
cause and medical necessity. The court reversed because
these issues weren’t raised as defenses in the pretrial stipulation. Claimants don’t have to present evidence as to those
elements of a claim that the employer/carrier hasn’t clearly
stated on the pretrial stipulation are in dispute.

The Problem of Specificity

Conclusion

A Practical Suggestion

Wilbur W. Anderson is a judge of compensation claims in Daytona Beach. He is
past president of the Florida Conference
of Judges of Compensation Claims and
past chair of the Workers’ Compensation
Rules Committee of The Florida Bar.
Judge Anderson received his law degree
from George Washington University and
his undergraduate degree, with honors,
from Florida State University.
The opinions expressed in this article are the author’s
own and not those of the Office of Judges of Compensation Claims, the Division of Administrative Hearings, or
the State of Florida.

Claimants and employer/carriers must raise affirmative
defenses and avoidances with specificity in the pretrial
stipulation. Now more than ever, workers’ compensation judges and lawyers should be mindful of the rules
of procedure dealing with these pleading requirements
and the applicable case law.
Reprinted with permission from The Florida Bar Journal,
Vol. 93, No. 6, November/December 2019.

Rule 6.113(2)(h) requires affirmative defenses to be
specific, “detailing the conduct giving rise to the defense,
with leave to amend within 10 days.” It also says, “Failure
to plead with specificity shall result in the striking of the
defense.” But no procedure for resolving disputes over
specificity is set out in the rule, and this has spawned
some troublesome practices.
It’s all too common to see “nonspecific” or “vague”
written on the pretrial stipulation in response to affirmative defenses and avoidances. It’s also not uncommon for parties to file notices objecting to affirmative
defenses and avoidances as nonspecific. These practices
are problematic because they don’t give the JCC an
opportunity to rule on the question of whether the affirmative defense or avoidance satisfies the specificity
requirements of Rule 6.113(2)(h) before the final hearing. By that time, if the JCC determines the defense
is nonspecific, the JCC is in the awkward position of
striking the defense and continuing the final hearing to
permit the additional 10 days for amending the pretrial
required by Rule 6.113(2)(h) or striking the defense and
proceeding without permitting amendment.
Lack of specificity in pleadings has long been addressed
in civil litigation by a motion for more definite statement
under Fla. R. Civ. P. 1.140(e).9 The rule says:
Motion for More Definite Statement. If a pleading to
which a responsive pleading is permitted is so vague
or ambiguous that a party cannot reasonably be
required to frame a responsive pleading, that party
may move for a more definite statement before
interposing a responsive pleading. The motion must
point out the defects complained of and the details
desired. If the motion is granted and the order of the
court is not obeyed within 10 days after the filing of
the order or such other time as the court may fix, the
court may strike the pleading to which the motion
was directed or make such order as it deems just.
WORKERS’ COMPENSATION SECTION

Endnotes
1

Turner v. Keller Kitchen Cabinets, S., Inc., 247 So. 2d 35 (Fla. 1971).

2 Moore Meats, Inc. v. Strawn In & For Seminole County, 313 So. 2d 660, 661
(Fla. 1975); Reno v. Adventist Health Sys./Sunbelt, Inc., 516 So. 2d 63, 64 (Fla. 2d
DCA 1987).
3 Teco Energy, Inc. v. Williams, 234 So. 3d 816, 823 (Fla. 1st DCA 2017).
4 Palmer v. McKesson Corp., 7 So. 3d 561, 563 (Fla. 1st DCA 2009). The author
was co-counsel for the appellant in this case.
5 Budget Luxury Inns, Inc. v. Boston, 407 So. 2d 997, 999 (Fla. 1st DCA 1981).
6 Fitzgerald v. Osceola County Sch. Bd., 974 So. 2d 1161, 1164 (Fla. 1st DCA
2008).
7 Meehan v. Orange County Data & Appraisals, ___ So. 3d ___; 44 Fla. L. Weekly
D733 (Fla. 1st DCA Mar. 20, 2019).
8 Mangold v. Rainforest Golf Sports Ctr., 675 So. 2d 639, 642 (Fla. 1st DCA
1996).
9 See Manka v. DeFranco’s Inc., 575 So. 2d 1357, 1359 (Fla. 1st DCA 1991);
Miller v. Bill Rivers Trailers, Inc., 450 So. 2d 334, 335 (Fla. 1st DCA 1984); Wilson v.
Clark, 414 So. 2d 526, 528 (Fla. 1st DCA 1982).
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by Sean P. McCormack

Swim/bike/run? Run/bike/swim? Bike/run/swim?
Just like you would complete your pretrial stipulation in
What’s the correct order again? If you find yourself preparation for a final hearing, you would do the same
looking for the correct order, you will find the answer in
with planning your workouts and listing what is required
the sport of triathlon. What is a triathlon? It is a three- to complete your race.
part race that consists of swimming, cycling, and running.
The fourth item, correct equipment, is very important.
The sport developed in the late 1970’s and has become You can master all three disciplines, but what happens
a worldwide competitive race for athletes.
if you get a flat on your bike or your swim goggles leak
Triathlon competitions range in several distances during the swim? Having the necessary and correct
from a sprint to a full distance
equipment will help in being
triathlon. They are typically
successful for training and dobroken down into the following a triathlon.
ing categories: a sprint (400
Finally, don’t forget the numeter swim, 10 mile bike, 3.1
trition. During a longer race,
mile run); an Olympic disyour body requires fuel to
tance (1.5K swim, 25K bike,
perform well. Some triath10K run); a half distance (1.2
letes will typically take energy
mile swim, 56 mile bike, 13.1
gels, protein bars, bananas, or
mile run); and a full distance
sports drinks. Nutrition varies
(2.4 mile swim, 112 mile bike,
by athlete, but it is important
26.2 mile run).
to include this as part of your
Wait, what about the Irontraining and race day nutrition
man? Well, whereas a triathlon
selection.
consists of a swim/bike/run, an
I have been competing in
Ironman is a specific distance.
triathlons for over 15 years. I
The half and full distances are
began doing triathlons because
typically referred to as a half
I love the training and compeIronman (70.3 miles total)
tition. I swam competitively as
and a full Ironman (140.6
a kid and went on to swim in
miles total). Ironman hosts
college at Florida Atlantic Uninumerous races throughout
versity. I have always enjoyed
the year and all over the world.
running, and I was excited by
Sean running the course at Ironman Florida 70.3
What is involved in doing
the challenge of trying a new
triathlons? Training and preparation for a triathlon consist
adventure. I completed the Florida Ironman in Panama
of five important things: (1) swimming; (2) biking; (3)
City in 2013 and more than 10 half ironman distances in
running; (4) having the correct equipment; and (5) makFlorida (Miami, Clermont, Haines City); Chattanooga,
ing the correct nutritional choices. The first three things
require time to train for the necessary race distance. Tennessee; and Augusta, Georgia. I am sponsored by the
Tabasco company, as evidenced by the triathlon pictures
Training plans differ according to an athlete’s experience
and abilities. Most plans typically consist of swimming included with this article.
As we all know, the practice of workers’ compensation
two days, running two days, and biking two days, with
one day of rest. The longer your race distance, the more law, especially being litigious, can be very stressful and
demanding. For me, training and competing in triathlons
time and distance are required for a training plan.
Most of us usually struggle to find time to get in a work- is one way I handle and manage my stress. It is a chance
out. I am a firm believer that the time is always there; to remove myself from the demands of work and enjoy
you just have to make time for the training to happen.
... continued, next page
WORKERS’ COMPENSATION SECTION
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HEALTH & WELLNESS

Training for a Triathlon

is on your bucket list, the first thing is to purchase the
equipment necessary to get started and the second is to
find a local club where you can train and find assistance
and motivation. The following website contains a list of
triathlon training clubs: https://membership.usatriathlon.org/Public/Public/FindAClub.

Training for a Triathlon, continued
the satisfaction of a great workout while being outdoors.
One day during the week, I will wake up and leave my
house at 5:45 a.m. to ride 30 miles. I love starting my
days this way. After my workout, I feel energized and
ready to tackle the workload. Whether it is biking, doing
Pilates or yoga, or playing racquetball at the gym, we all
need some sort of outlet to relieve the stress from our
life and work. The next time you get stressed out over
a case, ask yourself, what form of exercise will help me
manage and eliminate stress? Maybe the answer lies in
swim/bike/run.
If you are interested in doing a triathlon, or perhaps it

Sean P. McCormack has been licensed to practice law in
Florida since 2005. He received his undergraduate degree
from Florida Atlantic University in 2002 and his law degree
from Barry University in 2005. He is a member of The
Florida Bar and practices with the firm of Colling Gilbert
Wright & Carter in Orlando, Florida. Sean has practiced exclusively in the areas of social security disability and workers’
compensation since 2005. He is on the Executive Council
of the Workers’ Compensation Section
of The Florida Bar and serves as co-chair
of the Membership Committee. He is a
member of the Orlando Inns of Court
and is chair of the Workers’ Compensation Committee of the Orange County
Bar Association. He is president of the
Orlando division of the Friends of 440
Scholarship charity.

Sean at the finish of Ironman Florida 70.3

WORKERS’ COMPENSATION SECTION

Sean with his training partner, Donnie McCammon,
at the finish of a local sprint triathlon in Clermont, Florida
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ATTORNEY SPOTLIGHT

Kimberly J. Syfrett
Managing Partner, Syfrett, Dykes & Furr

Who is someone who inspires you and why?

“Every choice is a chance.” —Elizabeth Benton. Past decisions
are made and behind us, but with each new choice, it’s a chance
to be one step closer to the goals we’ve set for ourselves.

My 16-year-old daughter, Sydney, is one of my biggest
inspirations. She was born beautiful, kind, confident, and
so smart—ready to take on the world. But, starting early on,
she struggled with schoolwork. During fourth grade, she was
identified as being dyslexic along with other complicating
conditions affecting her ability to learn in traditional ways.
We went through some frustrating years of studying together,
fighting about homework, finding the right tutors, and even
moving hours away from home for a semester to attend a special
school. All of this severely impacted her self-confidence and
sense of worth ... for a while. But, with determination and many
sacrifices, she ultimately graduated with honors from middle
school and was accepted to the AICE accelerated learning
program in high school. Watching her overcome so many
obstacles and reclaim her natural born confidence and drive to
succeed continually reminds me that the struggles we face today
are what give us the strength for the challenges of tomorrow.

Favorite Song Lyric?

“So often times it happens that we live our lives in chains, and
we never even know we have the key.” —Eagles, Already Gone

Best place you have traveled and what makes it special?

I love New York City. My best friend from law school introduced
me to the city the year we graduated, and I’ve tried to go back
as often as I can. It’s the most alive and fascinating place I’ve
ever been.

Favorite workers’ compensation law case?

Hands down, Castellanos. The recognition by the Supreme
Court that Florida workers’ compensation law has become so
complicated (which it has), that injured workers often face
an uphill battle in getting benefits (which they do), and the
representation that claimant attorneys provide for injured
workers is a “linchpin” to the system is extremely rewarding.
Thank you, Mark Touby, Richard Sicking, and Richard Chait
for your time and efforts in presenting and winning this case.

Why do you practice workers’ compensation law?

It was not a conscious decision. After law school, I interned and
first worked with a firm in Panama City handling only work comp
cases for injured workers. Day in and day out, for the first few
years of practicing law, I worked only on work comp cases. Then,
I looked up one day and realized I’d invested years into trying to
understand this weird niche of the law and didn’t really know how
do anything else. But it also fulfills the desire we all likely had
when choosing to go to law school—being able to help someone
that truly needs it.

Something few people know about you?

I love riding dirt bikes. I don’t get to do it often, but when I do,
it’s the most fun ever.

If you could have lunch with anyone from history, who would it
be and why?

Probably because I just got back from seeing Hamilton on
Broadway (for the third time!), Alexander Hamilton comes to
mind. It would be downright mesmerizing to hear his thoughts
on today’s banking/financial system, trade relations, and the
state of politics in our country.

Favorite Quote(s)?

“We don’t have to attend every argument to which we are
invited.” —Unknown. This advice has saved me so much time
and energy by not entering into useless conversations.

WORKERS’ COMPENSATION SECTION
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2020
January

2020 Workers’ Compensation Section Ski Retreat
January 16-21
Beaver Run Resort & Conference Center
Beaver Creek, Colorado
Executive Council Meeting
January 24
Joe’s Stone Crab
Miami, Florida

February

Audio Webcast –
Raising Objections Properly: Where, When, and How
Presenters: Judge Langham & Judge Kerr
February 12

March

Audio Webcast – Topic TBD
Presenters: Judge Hedler & Judge Johnsen
March 11

April

Forum
April 16-17
Omni ChampionsGate Resort
Orlando, Florida
Audio Webcast – Topic TBD
Presenter: Judge Medina-Shore
April 8

May

Workers’ Compensation Examination Date
May 8
There are no alternative dates or make-up exams.
All 2020 exams will be held at the
Tampa Hilton Westshore Hotel
2225 N. Lois Avenue
Tampa, FL 33607
813-877-6688
Audio Webcast – Topic TBD
Presenters: Judge Clark & Judge Weiss
May 13

June

Audio Webcast – Topic TBD
Presenters: Judge Forte & Judge Ring
June 10
WORKERS’ COMPENSATION SECTION
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by Courtney C. Bahe

who attended trial and relied upon accessing files on
their computer only to be confronted with no Internet
service and having to try a case without access to all of
their trial documents.
I fully support the author’s perspective on the use of
new technology for the first time in a trial or hearing
setting. As he points out, you should test and retest any
technology you plan to use. I would add this recommendation: always have a backup plan. There are ways to save
files to a computer’s desktop so they can be accessed
without Internet service. In the end, the use of technology will eventually dominate our practice, but there will
always be a learning curve and a need for a workaround.
After all, who here has experienced IT issues? All of us!

Who here works in a paperless environment? I would
venture to guess that a growing percentage of our practices have been taken over by technology. Why wouldn’t
they, when the rest of our lives involve smartphones,
smartwatches, iPads, laptops, etc.? Even our cars have
technology to sync all our devices while we drive. So it
goes without saying that technology will become more and
more present in the courtroom and in everyday practice,
such as conducting depositions and witness interviews.
Personally, I have worked in a paperless environment,
where a “file” no longer exists. For some of us attending
an event such as a deposition or a mediation, everything
is on the laptop. I still take handwritten notes, but some
practitioners have iPads or touchscreen laptops where
they take notes directly into a document that is saved
in their practice software. This has certainly reduced the
amount of paper produced by the law practice, albeit we
still have a long way to go, but as technology continues
to take over our everyday lives, it will eventually take
over our practices. Even physicians no longer have paper
charts, as insurance demands require digital technology
with submission of claims through a paperless environment. It has been quite a few years since insurance companies migrated to paperless environments, so it’s only
natural that the trend will continue into the law practice.
Some practitioners will find this process exhilarating
and a welcome new chapter in their way of practicing,
while others will resist and prefer the comfort of a tangible file. While this is an exciting time to practice law,
we should remain cognizant of the limitations that may
arise when we use technology. In the linked article “Next
Slide” from Attorneys at Work, https://www.attorneyatwork.com/next-slide/, a young attorney provides a
personal story of his experience in the courtroom when
he was asked to use new technology that had not been
fully vetted for use during a trial. Clearly in his perspective, a case that should have been won was compromised
due to last-minute technology problems.
Technology has come a long way, but is not yet perfect.
From my personal experience, there continue to be limitations that prevent complete reliance upon technology.
We still have areas without good Internet access and/or
reception. I have attended mediations and been unable to
access my file materials on the laptop because I couldn’t
connect to the Internet. I’ve also spoken to practitioners
WORKERS’ COMPENSATION SECTION

Courtney C. Bahe is an attorney in the
firm of Bolton, Helm & Augustine LLP.
She focuses her practice on defending large
self-insureds, insurance carriers, TPAs, and
smaller entities in the area of workers’ compensation. She has been an active member
of the Workers’ Compensation Section of
The Florida Bar for over 15 years. She serves
as co-editor of the News & 440 Report.
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PRODUCTIVITY

Technology in Practice (Progress)

Case Law Update
by W. Rogers Turner, Jr.

Randstad North America/ESIS WC Claims v. Barr, 267
So.3d 564 (Fla. 1st DCA 4/3/2019)
Petitions for Certiorari/Threshold Issues/Expert Medical Advisors
The JCC denied the E/C’s motion for “partial quashal
of an order.” The E/C argued the EMA should not see
certain records, but the objection and motion were based
entirely on speculation about the admissibility of the
records, or what the JCC or the EMA might ultimately
do with them. None of that created irreparable harm.

Varricchio v. St. Lucie Cty. Clerk of Courts/Ascension Ins.,
271 So.3d 1206 (Fla. 1st DCA 4/29/2019)
Indemnity Benefits/Retroactive MMI/Ex Parte Doctor
Conferences
The DCA affirmed the JCC’s denial of TPD, but
wrote to address retroactive assignment of MMI and the
constitutionality of E/C doctor conferences. The DCA
rejected arguments that a doctor could not assign MMI
if the claimant was not examined on that date and that
MMI should have been extended because the claimant
expected to receive further care. The DCA rejected the
claimant’s argument that doctor conferences violate
the claimant’s constitutional right of privacy, which was
based on a 2017 Florida Supreme Court holding in medical malpractice cases.

Kneer v. Lincare/Travelers, 267 So.3d 1077 (Fla.1st DCA
4/3/2019)
TPD/Psychiatric Work Restrictions and Six-Month
Limitation From Date of Physical MMI
The DCA affirmed a denial of TPD based on psychiatric restrictions more than six months after physical
MMI, citing F.S. s. 440.093(3), as well as Utopia Home
Care/Guarantee Insurance Co. v. Alvarez, 230 So. 3d 72
(Fla. 1st DCA 2017), and School Board of Lee County v.
Huben, 165 So. 3d 865 (Fla. 1st DCA 2015). The DCA
rejected the claimant’s constitutional arguments, and
found the Legislature may increase the burden/scrutiny
of psychiatric claims.

Telfer, Faherty & Anderson, P.A. v. Kelly Caplick & Southeastern Grocers/Sedgwick CMS, 272 So.3d 820 (Fla. 1st
DCA 5/16/19)
Attorney Fee Liens/Quantum Meruit
The DCA affirmed the JCC’s award of attorney fees,
finding he was correct to ignore the equity agreement
between an attorney and her prior firm, and that CSE
supported the JCC’s 90/10 split. The DCA confirmed
that JCCs have jurisdiction to determine such attorney
fee disputes.

Sedgwick CMS/The Hartford/Sedgwick CMS v. ValcourtWilliams, 271 So.3d 1133 (Fla. 1st DCA 4/5/2019)(review
denied Fl.S.Ct. 10/28/19)
Compensability/“Arising out of” Element/Personal
Comfort Doctrine
The First DCA (en banc) reversed a finding of compensability, where an at-home adjuster, in the course
and scope of employment and on a personal comfort
break, tripped over her dog. The DCA focused on the
“arising out of” element and whether the claimant’s
work “necessarily expose[d] the claimant to conditions
which substantially contributed to the risk of injury.”
Two lengthy dissents disagreed strongly with the holding,
stating it reversed decades of precedent, and narrowed
the arising out of element beyond what was intended.

Izaguirre v. Beach Walk Resort/Travelers, 272 So.3d 819
(Fla. 1st DCA 5/16/19)
Independent Medical Examiners/Mandatory Exclusion
of IME findings
The claimant conceded she did not provide the required
15-day notice of her IME per F.S. s. 440.13(5)(a), but
argued the JCC erred in striking her IME and in not
analyzing discretionary factors, such as prejudice to the
opposing party. The DCA noted the statute states failure
to comply “shall preclude the requesting party from submitting the findings of such IME in a proceeding before a
[JCC].” Where mandatory “shall” language is followed by
a sanction, the inevitable conclusion is that the “provision
is not amenable to an exercise of discretion.”

Falk v. Harris Corp., 267 So.3d 578 (Fla. 1st DCA 2019)
Expert Medical Advisors/Sufficiency of Testimony
The DCA reversed an award of the PTD and IBs, where
the JCC improperly relied upon an EMA who had failed
to offer an opinion regarding the issues in conflict, but
rather deferred to other providers.
WORKERS’ COMPENSATION SECTION
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$1,074.34, which the DCA affirmed per curiam. Judge
Makar wrote a special concurring opinion stating that
were benefits claimed in good faith, the Legislature
should consider whether costs should be awardable.

Case Law Update, continued
Schiano v. City of Hollywood Police Dept./Employer’s
Mutual, Inc., 277 So.3d 309 (Fla. 1st DCA 8/21/19)
Statute of Limitations/Estoppel
The DCA affirmed the JCC’s finding that the claim
was barred by the statute of limitations (SOL) and that
estoppel did not apply. The claimant argued the E/C’s
September 1 email was an initial response to PFB, and
as it failed to assert SOL, waived the SOL defense. Alternatively, the claimant argued the promise to provide
the benefits in the email revived the SOL. Noting that
estoppel requires a misrepresentation of a material fact,
reliance on that misrepresentation, and a change in position to the detriment of the party, the DCA stated it
could affirm based on CSE alone, as the claimant never
alleged reliance upon the email. To the contrary, the
claimant filed the PFB prior to receipt of the email.

Pillado v. FDI Services/Utd. States Fire Ins., __ So.3d __
(Fla. 1st DCA 10/8/2019)
Per Curiam Opinion
The DCA affirmed without written opinion the JCC’s
denial of all benefits based upon misrepresentation. The
claimant on appeal argued the JCC erred in admitting
surveillance evidence.
Blanco v. Creative Management Services LLC /Technology
Ins. Company, __ So.3d __ (Fla. 1st DCA 10/17/19)
Exposure Claims/JCC Admission of and Reliance Upon
Expert Opinions
The DCA affirmed the JCC’s denial of compensability
of the claimant’s respiratory condition finding the claimant failed to meet his burden of proof, considering his inconsistent history and unreliability as a witness. The DCA
also rejected his argument that the JCC should have
excluded the E/C’s expert, citing the Florida Supreme
Court’s 2009 Chavez v. State case explaining that the
rules of evidence qualify an expert that has “… specialized
knowledge, training, or education, which is not limited to
academic, scientific, or technical knowledge.” The DCA
rejected civil case law that excludes IME reports under
the business records exception, as this preclusion does
not apply in WC cases.

Godwin v. Hillsborough County School Board/Broadspire,
277 So.3d 141 (Fla. 1st DCA 8/29/2019)
Expert Medical Advisors/Ex Parte Communication
The DCA affirmed the JCC’s denial of compensability without comment; however, the DCA wrote to address the claimant’s allegation that the JCC’s ex parte
contact with the EMA was error. The DCA suggested
the claimant could have sought recusal for the ex parte
communication, but the JCC could have also indicated
his intent to confer with the EMA to the parties prior
to the conference.

Hernandez v. Food Market Corp./Amtrust NA of FL, __
So.3d __ (Fla. 1st DCA 10/30/2019)
Misrepresentation/Providing False Identification
In a case argued at the WCCI conference in August,
the DCA affirmed the JCC’s denial of benefits based
on the claimant’s fraudulent provision of a false SSN.
The claimant acknowledged she provided the false SSN
to obtain authorized care. The JCC found she made
a false, fraudulent, or misleading statement with the
intent to obtain benefits, and denied her claim. On appeal, the claimant argued that the prohibition in F.S. s.
440.105(4) is preempted by the Federal Immigration
Reform and Control Act and that F.S. s. 440.105 was
unconstitutional because the SSN issue touched upon
her immigration status. The DCA disagreed, noting the
false SSN was used to obtain WC benefits, and such
conduct has previously been held sufficient to support a
denial of benefits

Napier v. City of Riviera Beach/Gallagher Bassett, 278
So.3d 881 (Fla. 1st DCA 8/29/2019)
Final Orders/Findings on Issues Not the Subject of
Hearing
The DCA affirmed the JCC’s finding that the requested surgery was not compensable and that the pars
defect was compensable, but reversed as to the JCC’s
finding of MMI, as that issue was not before the JCC. Ten
days prior to the merit hearing, the claimant filed a PFB
seeking indemnity. That issue was reserved upon, as it had
not been mediated. The only issue was compensability of
back surgery, which did not require a determination of
MMI as to whether or not it was awardable. Therefore,
the DCA struck the JCC’s findings as to MMI.
Coto v. Univision/Sentry Casualty, __ So.3d __ (Fla. 1st
DCA 9/25/2019)
Claimant’s Payment of Prevailing Party Costs
The JCC awarded the E/C prevailing party costs of
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with the E/C that supplemental benefits paid by the state
were not compensation paid by the employer, and thus
those payments did not toll the SOL. The DCA reversed
the JCC’s ruling. Under the version of the statute applicable for this date of accident, the statute can be tolled
by either (1) payment of compensation or (2) furnishing
of remedial care by the employer. The DCA held that
compensation need not be furnished “by the employer”
and the claimant’s receipt of compensation, albeit from
the state versus the employer, tolled the SOL.

Case Law Update, continued
Crispin v. Orlando Rehab Group/Gallagher Bassett, __
So.3d __ (Fla.1st DCA 11/20/2019)
Post Age 70 PTD/Five-Year Limit on Benefits
The DCA affirmed the JCC’s finding that the five-year
limit on PTD benefits in F.S. s. 440.15(1)(b) (for claimants whose date of accident occurs on or after their 70th
birthday) is a calendar period, and not a bank. The claimant argued surgery during her PTD status was a “TTD”
period, which extended the five-year limit. The DCA
affirmed the JCC’s rejection of the claimant’s theory of
a “bank” of PTD benefits, and found the plain language
of the statute compelled such a finding.

City of Titusville/Johns Eastern v. Taylor, __ So.3d __
(Fla.1st DCA 11/27/2019)
Toxic Exposure Claims/Clear and Convincing Evidence
Under F.S. s. 440.02(1) and s. 440.09(1)
The DCA reversed the JCC’s finding that the claimant proved his fungal meningitis (FM) was caused by
workplace exposure to Cryptococcus gattii, finding the
JCC erred in excusing the claimant from establishing by
CCE that the exposure was work related, and providing
quantifiable proof of the level of exposure. The JCC also
erroneously applied the alternative theory of prolonged
exposure under Festa, which the 2011 Gibson v. Altman
Contractors case specifically disallowed, as it cannot substitute for the higher burden found in F.S. s. 440.02(1).
The testimony that the workplace was the “most likely”
source is insufficient. Although the opinion characterizes the burden of proof as Herculean, the DCA leaves
it to the Legislature to make any desired change. The
concurring opinion suggested that direct proof of such
exposures is simply not available in many exposure cases.

Premier Community Healthcare Group/AmTrust v. Rivera,
__ So.3d __ (Fla.1st DCA 11/13/19)
Major Contributing Cause
Two of the three DCA judges affirmed the JCC’s decision per curiam; however, Judge Thomas wrote a lengthy
dissent that accepted the E/C’s position that the order
was not based on competent, substantial evidence. The
JCC relied upon the opinions of Dr. Tolli. According to
the dissent, that doctor’s failure to address the claimant’s
pre-existing neck condition in his DWC-25’s, coupled
with two other doctors’ opinions that the work accident
was not the MCC, was insufficient evidence upon which
to award the requested medical benefits.
Olvera v. Hernandez Construction of SW Fl/US Administrator Claims, __ So. 3d __ (Fla.1st DCA 11/15/2019)
Expert Medical Advisor Testimony/Maximum Medical
Improvement
The DCA reversed the JCC’s denial of TPD benefits.
The DCA held the JCC’s interpretation of the EMA
testimony was not supported by competent, substantial
evidence, and the ruling ignored the presumptively correct EMA opinion that the claimant was not at MMI
because he needed surgery.

School District of Indian River County/Ascension Benefits
et al v. Cruce, __ So.3d __ (Fla.1st DCA 11/27/2019)
Toxic Exposure Claims/Clear and Convincing Evidence
Under F.S. s. 440.02(1) and s. 440.09(1)
The DCA reversed the JCC’s finding that the deceased
claimant’s death resulted from a workplace exposure to
Cryptococcus neoformans fungus. The DCA found the
JCC improperly determined the heightened causation
standard in F.S. s. 440.02(1) did not require CCE of the
quantitative level of exposure, and that he substituted
the less stringent, alternative Festa test to find compensability. The opinion states that prior “broad assumptions
and speculation” of a workplace source of exposure have
been condemned in prior DCA opinions. Evidence of
such causation must be more than it is merely logical.
Finally, the DCA rejected the JCC’s implication that

Phillips v. Tyson, et al, __ So.3d __ (Fla. 1st DCA 11/20/19)
Statute of Limitations/Payment of Supplemental Benefits by State
The claimant’s injury occurred over 40 years ago. He
was administratively accepted as PTD in 1986. In 1987,
the Florida Division of Workers’ Compensation began
paying the claimant supplemental benefits, and his PTD
benefits stopped. In 2018, the claimant filed petitions
seeking medical and indemnity benefits. The JCC agreed
WORKERS’ COMPENSATION SECTION
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the only amount he collected was $10,000 in insurance
proceeds. AHCA subsequently sought to collect upon its
lien for the $65,615 it had paid on behalf of Gray. Pursuant to F.S. s. 409.910(1) (the Medicaid lien law), AHCA
asserted a lien of $3,750 on the $10,000 recovery, as
the law allows for recovery of half the amount recovered
less attorney fees and costs. The Florida Supreme Court’s
2018 Giraldo decision limits this recovery to amounts
already paid; however, the amounts allocated to past
and future medical payments must derive from judicial
decree, jury verdict, or settlement. If the parties cannot
agree, an ALJ determines the amount. Here the ALJ
found the lien amount to be $3,750, rejecting Gray’s
arguments that (1) the lien determination included future
medical, (2) the ALJ should not have required Gray to
prove the determination was incorrect by CCE, and (3)
the lien should have been determined on a pro rata basis
(i.e., since he only received .349% of the $2.8 million
verdict, the lien amount should have been $229.49). The
DCA noted as to the first argument that Gray had no
evidence of any allocation of future medical in the settlement. As to the second argument, although the Federal
Northern District of Florida has recently questioned a
Medicaid recipient’s burden of proof in Gallardo v. Dudek,
that decision is not binding on the DCA, and AHCA has
appealed it to the 11th Circuit. Finally, there is no authority to allow a prorated allocation under the Medicaid lien
law. A concurring opinion noted the Legislature may wish
to consider adjusting the statutory formula to reduce its
regressive effect on severely injured persons who receive
uncollectible judgments and are then required to forego
half of the unallocated proceeds of small value insurance
policies in these unfortunate situations.

Case Law Update, continued
direct evidence of workplace exposure was unnecessary
as there was no evidence of non-workplace exposure.
This improperly shifted to the E/C the burden of proof,
which is “wholly the employee’s and the E/C is under
no obligation to produce evidence disproving the claim.”
Heredia v. Beach and Associates/Gross, 278 So.3d 194
(Fla. 2d DCA 7/24/2019)
Workers’ Compensation Immunity/Horizontal Immunity
Lennar Homes was developing a tract of property it
owned. Plaintiff Heredia worked for QGS, a road clearing company. Heredia alleged that Gross, an employee
of JBA, a surveying company, ran into him on site and
injured him. Heredia sued JBA and Gross in circuit court,
and both asserted the negligence claims were barred
under WC. JBA and Gross argued that QGS and JBA
were both subcontractors of Lennar. Further, JBA and
Gross maintained that QGS, JBA, and Lennar had WC
insurance coverage for this project—QGS’s policy provided coverage for its employees; JBA’s policy covered
JBA’s employees; and Lennar’s policy extended coverage
that “would have provided coverage to the Plaintiff.”
As such, the defendants argued, there was horizontal
privity between the subcontractors, JBA and QGS, so
that JBA and Gross were immune from civil liability for
QGS’s employee’s injuries. The plaintiff pointed out that
F.S. s. 440.10(b) only creates horizontal privity when “a
contractor sublets any part or parts of his or her contract
work to a subcontractor or subcontractors.” Because
Lennar was developing the project for itself as the owner,
and not under a contract with any third party, Lennar
could not be considered a “contractor” that was “subletting” work under this section. Accordingly, he argued,
neither JBA nor Gross was immune from civil liability as
a matter of law. The judge granted summary judgment
for the defendants. The DCA examined prior immunity
cases and found there was no evidence that Lennar was
performing any work of any kind on behalf of a third
party. As such, final summary judgment in favor of JBA
and Gross was entered in error.

Eady v. State of FL/AHCA, __ So.3d __ (Fla. 1st DCA
9/12/2019)
Medicaid Liens/Evidence of a Settlement’s Allocation
of Medical Expense
Eady was rendered an incomplete quadriplegic in an
auto accident. Medicaid paid $177,747.91 for his care,
and asserted a lien on the confidential $1 million settlement the claimant obtained from several parties. At a
hearing to determine the amount of the AHCA lien (the
parties stipulated the claimant would have the preponderance vs. clear and convincing burden), Eady offered
the testimony of two long time plaintiff personal injury
attorneys, who testified claimant’s damages would be

Gray v. Agency for Healthcare Administration __ So.3d
__ (Fla. 1st DCA 9/3/2019)
Medicaid Liens
Gray suffered a severe spinal cord injury in an auto accident. Although he obtained a $2.8 million jury verdict,
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Case Law Update, continued
at least $15 million and $1 million recovery represented
approximately 6.6% of the total damages. Applying this
percentage to the lien amount, Eady argued the lien
should be $11,838. The opinion describes AHCA’s cross
examination of these experts as “timid” and “half-hearted,” noting AHCA put on no conflicting evidence. The
ALJ found that Eady did not sustain his burden to show
a lesser amount should be allocated for past medical,
noted the confidential settlement agreements shielded
information from her, and awarded the full amount of
the lien. The DCA conducted a lengthy examination
of the Medicaid lien law, including the previous week’s
Gray decision, and found Eady presented competent,
substantial, and uncontradicted evidence establishing
$11,838.01 as the settlement portion properly allocated
to past medical expenses. The case was remanded for the
ALJ to reduce the lien by that amount.
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Sbrocco v. Hartford Ins. Co./Dr. Stephen Schengber, __
F. Supp. __ (M.D. Fla. 8/14/2019)
Workers’ Compensation/Allegations of RICO Violations
The district court granted the defendants’ motion to
dismiss. The pro se plaintiff alleged RICO violations related to the handling of his WC case. The court noted that
in the 11th Circuit, personal injury and related physical
symptoms do not suffice to state an injury under RICO.

HOW TO BECOME AN ATTORNEY ADVISOR

W. Rogers Turner, Jr., is a shareholder in
the Winter Park office of Hurley, Rogner,
Miller, Cox & Waranch PA. He is board
certified by The Florida Bar as a specialist in workers’ compensation law and is
AV rated by Martindale Hubbell. He is
a member of The Florida Bar’s Workers’
Compensation Section Executive Council, past chair of the Board Certification Committee, and
Vice President of the Judge William Wieland American Inn
of Court. Rogers earned the B.A. in German and history
from Tulane University, the M.P.A. with a concentration
in health policy from Florida State University, and the J.D.
from Stetson University College of Law.
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The Florida Bar Foundation Kicks Off 2020
Florida Pro Bono Law School Challenge
The 2020 Florida Pro Bono Law School Challenge will kick off on February 3, 2020. The statewide competition, now in its second year, connects Florida law students with lawyers to partner on pro bono cases from
local legal aid organizations. Students and lawyers can visit www.FloridaLawSchoolChallenge.org through April
3, 2020, to pick a case. All 12 of Florida’s law schools will compete to see which can take the most cases.
“Law students were thrilled to be given an opportunity to learn from lawyers and gain practical experience
with clients through the first challenge,” Claud Nelson, the Foundation’s pro bono program director, said.
“And we heard from many lawyers
that they had meaningful experiences
mentoring a student and giving back
to their community.”
A core part of the Foundation’s
mission is to promote public service
among lawyers by making it an integral part of the law school experience.
The Foundation launched the pilot
version of the competition in January 2019. More than 300 students
and lawyers were matched on cases.
Florida Coastal School of Law won
the top honor for matching the most
students with its own alumni. Florida
A&M University College of Law and
The Barry University Dwayne O. Andreas School of Law were runners up.
“After such a phenomenal response
to our pilot, the Foundation knew we
needed to continue this successful
program,” Florida Bar Foundation
President Hala A. Sandridge said. “It’s
another unique Foundation project
that has gained national attention for
creative and efficient strategies that
increase access to justice.”
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