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Message from the Chair
By Alan D. Kalinoski, Orlando

The workers’ compensation section
has been very active over the last six
months. There have been several cases
that were handed down by the First
District Court of Appeal and the Florida
Supreme Court in 2016 that have had a
significant impact on the WC industry
involving all practitioners and those
who provide various services within the
workers’ compensation field. In Miles
v. City of Edgewater, 190 So. 3d 171
(Fla. 1st DCA 2016), the First DCA ruled that the restrictions
imposed by sections 440.105 and 440.34, when applied to a
claimant’s ability to retain counsel under a contract which
provides for the payment of a reasonable fee by a claimant
are unconstitutional violations of a claimant’s rights to free
speech. In Castellanos v. Next Door Co., 192 So. 3d 431 (Fla.
2016) the Florida Supreme Court ruled that the fee schedule
in section 440.34, which creates an irrebuttable presumption
that precludes any consideration of whether the fee award is
reasonable to compensate the attorney, is unconstitutional as
a violation of due process. Finally, in Westphal v. City of St.
Petersburg, 194 So. 3d 311 (Fla. 2016) the Florida Supreme
Court also rendered its opinion and concluded that the portion
of section 440.15(2)(a) which terminated temporary disability
benefits after 104 weeks to a worker who is totally disabled
and incapable of working but who has not yet reached maximum medical improvement was also unconstitutional. These
decisions have had great impact on the workers’ compensation
system as a whole, and are the subject of much discussion in
the current legislative session.
In January, we hosted a visit by the First DCA to Miami
where oral arguments were held on two significant cases at the
University of Miami Law School. The effort to coordinate this
event has brought additional positive exposure to the appellate
area of workers’ compensation practice and allowed for law
students and other interested individuals to witness and participate in this aspect of the practice that typically cannot be
experienced in person unless one travels to Tallahassee where
all appellate arguments are normally held before the First
DCA. Special thanks to Chief Judge L. Clayton Roberts,
Judge James R. Wolf, Judge Bradford L. Thomas, and
Clerk Jon Wheeler for coordinating and participating in this
valuable contribution to the workers’ compensation practice.
This was followed by our Executive Council meeting at
Joe’s Stone Crab in Miami Beach where w urged all members
of the WC Section (and all lawyers in all areas of practice) to
elevate their professionalism and ethics in all their dealings
with their respective clients, litigants, and all whom we are
involved in our capacity as lawyers. This reflects an objective
WORKERS’ COMPENSATION SECTION

that has also been an area of focus by Florida Bar President
William Schifino. We recognize the importance of inclusion
and diversity amongst the bar and the judiciary, and we have
appointed Karen Cullen our Section Liaison to the Florida
Bar on Diversity.
Every 20 years the Florida constitution is required to be
reviewed, and this year a Constitution Revision Committee
(CRC) will be impaneled to review our constitution and make
any recommendations for amendments and other changes.
This is a significant undertaking which could have significant
impact on the rights of Florida citizens, business owners and
visitors. We have appointed Robert Strunin to serve as our
Section Liaison to the Florida Bar’s CRC Committee.
A large group of us recently returned from Snowmass,
Colorado from a seminar that featured presentations made
by many distinguished members of our Section, including
Bill Rogner, Brian Karsen, Paolo Longo (accompanied
by me – Alan Kalinoski), Glen Wieland and William
Wieland, Judge Neal Pitts, Gray Sanders, Mike Winer,
Philip Augustine (accompanied by Dr. Stephen Weber),
Chris Petruccelli, Jason Fox, Stephanie Vann Brown,
and Manuel Franco. Special thanks to Dawn Traverso for
coordinating such a wonderful seminar in such a beautiful
location.
We are preparing for another edition of the Florida Bar
Workers’ Compensation Forum, which will be held on April
6-7, 2017 at the Omni Orlando Resort at Champions Gate. This
seminar is the premiere WC seminar and features a diverse
group of qualified speakers covering every essential area of
workers’ compensation practice. The tireless efforts of Forum
Chair (and Section Chair-Elect in waiting) Leopoldo Garcia
cannot be highlighted enough – along with many others who
volunteer their time to assure that the WC Forum maintains
its place as the preeminent WC seminar of its kind.
This is indeed an exciting time to be a workers’ compensation lawyer as we navigate through the landmark decisions
rendered by our judiciary above, and as we look prospectively
to the reaction that our legislature will make as the various
stakeholders in the workers’ compensation system assess the
impact of these recent key decisions. I want to thank our Section Administrator Willie Mae Shepherd for her persistence
in keeping all of the behind-the-scenes work on schedule and
I also recognize Section Chair-Elect Paul Anderson, who
has taken on many significant tasks and who had been a
great support and valued advisor in recent months. It will be
easy to pass the gavel to him this summer as he assumes the
leadership role to secede me as Section Chair. Our Section is
in good hands.
Respectfully,
Alan D. Kalinoski, Chair
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Judge William M. Wieland
By Glen D. Wieland
Judge Bill, as he was commonly
known, was originally appointed to
serve as a Workers’ Compensation
Deputy Commissioner in 1970 by
then Governor Claude Kirk. On February 3, 1993, Judge Bill Wieland
died of a heart condition when he
was in the office about to start a
hearing and suffered his last and
fatal heart attack. He loved his job
and always felt like his work was to
serve the people of Florida.
Judge Wieland was born in Pittsburgh , PA. He attended the University of Miami and graduated from the
University of Miami Law School at a time when there
was no bar exam and all you had to do was graduate from
a Florida law school to be able to practice law in Florida.
He served in WWII as a Naval Aviator flying the gullwing Corsair fighter plane. Later his eldest son, Tommy
Wieland would fly the jet version of the same plane,
the A-7 Corsair. Tommy was a well decorated military
veteran. Unfortunately, he was shot down when he fired
upon a surface to air missile site while trying to protect
his squadron. After ejecting at about 30,000 feet, he was
captured and was a POW at the Hanoi Hilton in North
Vietnam.
The “Judge” as he was known at his church and outside
of the office served at a time when there was little to no
technology. There were no computers and “onion skin”
paper with carbon sheets was used to create a copy of a
letter that was typed on a typewriter. This is where we
get the name, “carbon copy.” Pre-trials were completed
at the beginning of the hearing and handed to the judge.
This is when you might learn of a surprise witness, like
an investigator who might have surveillance films. It was
a clue when the person in the lobby had all the equipment
including a television in the lobby because the state did
not provide any equipment for the judges. Sometimes
defense attorneys did not have any surveillance films but
would have the investigator in the lobby with his equipment to see if he could get a case settled or a dismissal.
Smoking was allowed and the “Judge” was a heavy
smoker and his hearing room was usually filled with
smoke. Those small rooms with several lawyers smoking
always made things interesting and distracting. I was
told about one time when the ash fell off of a cigarette
and burned a large hole in a key exhibit. One of those
hearings would surely require a trip to the dry cleaners.
Judge Wieland was a very independent and unique
WORKERS’ COMPENSATION SECTION

individual. He certainly had his routines including listening to Paul Harvey every morning at 8:30am. This did not
matter if a hearing had started the “Judge” always took a
break to listen to Paul Harvey. One time a young lawyer
from Tampa was trying a case in his hearing room and
at 8:30 the Judge stopped the trial and turned around
and turned on the radio to Paul Harvey. The lawyer, who
was unfamiliar with Paul Harvey time, gave a funny look
to the opposing attorney who simply gestured for him to
be quiet. The trial resumed as soon as Paul Harvey said
his famous “and now you know the Rest of the story.”
When the first female Deputy Commissioner was appointed, the “Judge” wanted to stop wearing ties because
at that time there was a big push to pass the Equal
Rights Amendment and he said that if she did not have to
wear a tie neither did he. He also wanted the ERA to pass
so that he could tee off from the “Forward” or ladies tees
on the golf course. Marie Wieland, his wife, was not very
enthused with his new freedom of no ties but she could
not change his mind unless she could catch him before
he left the house for work at about 5:30am. He kept all
his ties and did not go with the new styles saying that
the ones he wore will come back in style someday, and
he was right they often did.
Cases were tried under some unusual circumstances.
Twice he traveled outside of the state to try a case, once
to McAllen, Texas which is right on the Mexican border.
They had to use a court reporter to record the hearing
and she used a steno pad and pencils to record the proceedings. Yes I said steno pad and pencils, no tape and
no machine. Cases were tried in small rooms in local
courthouses or in smaller towns as the judges had to
travel to various counties unless the lawyers and the
parties were willing to go to the judge’s offices. When the
judges finally got tape recorders to electronically record
the hearings, the recording equipment could be very
frustrating. They used cassette tapes and many times
the tapes were defective as the state purchased from the
lowest bidder. The judge kept a box next to his desk and
he would check the tape before starting the hearing and
if it did not work it was thrown into what he called the
“lowest bidder box”.
Judge Wieland worked six days per week making many
of his rulings on Saturday when he could focus on the
depositions and review his notes when it was quiet and
without interruptions. He always wrote with a #1 pencil
and he had the best electric pencil sharpener on the market. He would signal to lawyers when they had proved
their point by tapping his pencil, if you continued he
4
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• Judge Wieland – continued

viewed all the evidence and in every case, came to the
same conclusion as the “Judge”. He paid my father the
highest compliment that I have ever heard about my
father. He said he was always “Fair and Impartial” in
his rulings and followed the law while always respectful
to the attorneys and the parties. Isn’t that what a judge
should always be?
There was no surprise to anyone that he had a fatal
heart attack at the office about to start a hearing because we all knew how much he loved his job and how
his job was vitally important to all those in the workers’
compensation system. His long time judicial assistant,
Sandy Akins, took great care of him and kept all the
statistics and made sure that his files were ready for the
trial. After his death, she went to work for me and has
been working with a Wieland for about 35 years. Judge
Wieland and his wife, Marie Wieland, created a tradition of lawyers. All their sons became lawyers, Tommy
Wieland, Bill Wieland (who also practiced workers’ compensation defense work), Glen Wieland, grandson Billy
Wieland (who did defense work and now works with Glen
Wieland handling plaintiff personal injury and workers’
compensation cases) and grandson David Wieland (who
handles plaintiff personal injury, workers’ compensation,
and Social Security cases with Lancaster and Eure, P.A.).
To hear people say that they miss him and that he was
always Fair and Impartial are the kindest words that can
be said about him.

might break the pencil. I guess that came from his days
of flying planes in the Navy, Get to the Point! He always
had patience for new or young lawyers who might be
trying their first case. He would educate and help them
learn how to professionally present their case. He was
always mindful of the relationship between the attorney
and the client and the respect for the proceedings. You
could always get a quick hearing if you needed one even
if it meant trying a case on Saturday. One time there
was a very big case that would take at least one entire
day to try. One of the lawyers, who may not have been
completely prepared, requested a continuance to take one
more deposition. The attorney stated that he needed 10
days to take the deposition thinking there was no way
the case could be reset for an entire day for months. The
“Judge” reluctantly granted the continuance and then
counted out 15 days and set the hearing. The attorney
who requested the continuance stated ‘Judge I don’t
think you realize that is a Saturday’ to which the Judge
replied, ‘Yes, I do and I know you won’t have a scheduling
conflict.’ The hearing was held on that Saturday!
Judge Bill Wieland could intimidate you with his looks
but he was a softie inside. He had tremendous compassion and loved his work. He loved his staff and treated
them like he did everyone who came into his courtroom
with fairness and consideration. He would send his staff
to lunch on Administrative Assistants Day and would
pay for them to eat but he would not go because he said
that he did not want to socialize with the staff. The real
reason was that he would stay in the office and answer
the phones so all of the staff could go to lunch together.
He disliked keeping statistics as he did not want to be
concerned about numbers. He was only concerned about
making fair decisions on each case. To keep him out of
hot water, Sandy Akins kept and sent in his statistics and
reports. He was not too interested in judicial meetings
or whether the judges wore robes or were called Judges
or Deputy Commissioners. He was more interested in
making sure hearings were not delayed and orders were
entered quickly with a fair and well-reasoned decision
in each case.
As a little boy, I remember sitting in his hearing room
and watching trials. I remember two in particular that
taught me some lessons I still use today. Watch surveillance tapes as there ARE twin brothers out there; and
when your client is going up and down a ladder with 5
gallon buckets of tar re-roofing a house, he is probably
not permanently and totally disabled.
After Judge Wieland’s death, Bob Cooper came in as
interim judge to review the evidence on cases which
had been tried but no order had been signed due to his
untimely death. Mr. Cooper told me that he initially
thought how did he reach such a decision. Then he reWORKERS’ COMPENSATION SECTION

Glen Wieland graduated from Presbyterian College-1979, the Cumberland School of Law-1982. Partner
Wieland, Hilado & DeLattre, P.A. Past-President/Florida
Workers’ Advocates, Past-Chair/Workers’ Compensation
Section of the AFTL, Executive Council/Workers’ Compensation Section of the Florida Bar, statewide Workers’
Compensation Fraud Task Force, Fellow in the College
of Workers’ Compensation Attorneys, member of the WCI
Hall of Fame of Worker’s Compensation. Litigates both
Civil and Workers’ Compensation cases. Glen has been
married to Kennie Wieland for 36 years.

Join the

Workers’
Compensation
Section
TODAY!
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Become a Vital Part
of the Inn of Court Movement
By Judge Neal Pitts and Judge Ray Holley
For both workers’ compensation practitioners and
judges, an evolving and shaking landscape is occurring,
and in some ways dramatically, from three recent Supreme Court decisions, ever changing technology, and
from political and social discourse. Because of the advent
and the prevalence of electronic communication and
social media, it is inevitable that the practice of law will
change and in ways that do not enhance the overarching
goal of our adversarial system to allow well prepared
and professional legal advocates to represent their parties’ positions before an impartial judge to arrive at the
truth of the case. However, by joining with like minded
colleagues, we can help shape these changes in ways
that benefit and enhance our skills, practices, and both
our individual and the system’s reputation by upholding
and advocating values of professionalism, ethics, civility
and excellence.
One of the organizations whose historic mission is to
not only uphold these values but also to inculcate these
values in the rising generations of young lawyers is the
American Inns of Court (“AIC”). The mission of the AIC
is to “inspire the legal community to advance the rule
of law by achieving the highest level of professionalism
through example, education and mentoring.”
The AIC was first conceived in the late 1970’s among
the United States’ members of the Anglo-American Exchange of Lawyers and Judges, including Chief Justice
of the United States Warren E. Burger and Judge J. Clifford Wallace of the U.S. Court of Appeals for the Ninth
Circuit. After having concerns as to the deterioration of
professionalism and civility in the American bar, Chief
Justice Warren and others were given the opportunity
to observe how barristers were mentored and trained in
England through a system with origins that have been
traced as far back as 1422.
In 1980, a pilot program in Utah began in earnest with
the formation of a small individual group of attorneys
where the members met every month, broke bread together, got to know each other and conducted meetings
in a way that provided an atmosphere of professionalism
and civility. This movement now currently encompasses
almost 400 chartered inns over 48 states, the District of
Columbia, Guam and Tokyo. Membership in the organization consists of 30,000 active members encompassing
various roles in the legal community including federal
and state judges, lawyers, law professors and law students.
WORKERS’ COMPENSATION SECTION

On a more local level, it is with great pride that the
Orlando/Central Florida and the Jacksonville areas
received charters to operate local Inns of Court. The
membership of these local inns is comprised of attorneys, mediators, judges, and law students interested in
and whose practices are focused primarily in workers’
compensation. Both Inns follow the 1980 Utah pilot by
holding scheduled meetings throughout the year where
members spend quality time over a meal and while
listening to invited speakers on interesting topics. The
purpose of these gatherings is to foster relationships
and communication between all sides of the workers’
compensation arena and to emphasize the importance of
professionalism, competence, and civility. This includes
pupilage groups which are assigned and charged with
presenting educational programs and speakers and
the mentoring of younger attorneys. A vital function of
the Inns is the mentoring, training, and development
of young attorneys who it is hoped will continue in the
traditions of the Inns in their practices.
The Orlando Inn of court was named after Judge William Wieland, who served for many years as a judge of
compensation claims. Judge Wieland was admired and
well respected as an exemplary judge. The Orlando Inn
is comprised of approximately 70 members after two full
years of operation. Its members include all of the JCCs
from Daytona Beach, Gainesville, Lakeland, Melbourne,
and Orlando. Its charity is Give Children The World.
It hosts an annual holiday party for its membership
and their guests. Their meetings are held at Flemings
Steakhouse.
The E. Robert Williams Inn of Court in Jacksonville
was named after Ely Robert Williams, who was a workers’
compensation board certified attorney for over 32 years.
Bob Williams was admired and respected by many practitioners in the area prior to his demise. In August of 2007,
the Inn received its charter and has been actively engaged
in fostering the American Inn’s mission ever since.
As part of its outreach efforts, the two Inns have held a
joint luncheon during the last two workers’ compensation
conventions in August and these luncheons are anticipated to be annual events. These luncheons were attended
by the judges and court personnel from the First District
Court Of Appeal, the Judges of Compensation Claims,
the Workers’ Compensation Section of The Florida Bar’s
leadership, and members of the local Inns. The invited
speakers were federal district judge, Hon. Roy B. Dalton,
6
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transferred to the Orlando, Florida district office.
He received a BA degree in 1975 from Rhodes College,
a JD degree from Ohio Northern University in 1978,
where he was a member of the Law Review, and received
a Master of Laws (in taxation) from the University Of
Florida Levin College of Law in 1982.
In law school, he was inducted into the Phi Kappa Phi
and Willis Society honor societies and listed in Who’s
Who in American Colleges and Universities and the National Dean’s List. He authored two articles published in
the Ohio Northern University Law Review in 1978 and
1982 and received a Certificate of Merit for outstanding
contribution to the field of legal journalism from the Ohio
Northern University Law Review in 1982.
Prior to his appointment as a JCC, he practiced law
as a private practitioner in the Orlando, Florida area.
He has been a member of the Florida Bar since May 31,
1979. He received an AV rating from Martindale Hubbell
and is listed in The Bar Registry of Preeminent Lawyers.
He is a member of The Florida Bar, Orange County
Bar Association, Central Florida Association for Women
Lawyers, the Hispanic Bar Association, an honorary
member of the E. Robert Williams American Inn Of Court,
currently serves as the President of the Judge William
Wieland American Inn Of Court, and is president of the
College of Judges Of Compensation Claims. He also serves
as a member of the Advisory Board for the University of
Florida College Of Public Health and Health Professions.
William Ray Holley was appointed a Judge of Compensation Claims in Jacksonville in 2010 and reappointed in 2015. Judge Holley received his law degree
cum laude from Stetson College of Law, a Master’s degree
in Public Administration from the University of North
Florida (Phi Kappa Phi Honor Society) and his undergraduate degree, from Stetson University.
He previously was employed as an attorney with the
Law Office of Amy Warpinski, Staff Legal Office for Liberty Mutual, where he specialized in Florida and Georgia
Workers’ Compensation.
Judge Holley is an honorary member and immediate
past president of the E. Robert Williams Inn of Court. He
has held other leadership roles including: President of the
Rotary Club of Southpoint; President of the Northeast
Florida District Friends of 440 Scholarship Fund; Board
Member of The Florida Bar Workers’ Compensation Executive Committee (Elected two terms); and Member of
the Florida Bar Workers’ Compensation Rules Advisory
Committee (2009-2015). He currently serves as President
of the Stetson University Alumni Association and sits on
the University Board of Trustees. He is also a member
of the Friends of 440 Scholarship Fund Selection Committee, National Association of Workers’ Compensation
Judiciary, and Jacksonville Bar Association (Appellate
Section and Professionalism Committees).

• Inn of Court Movement – continued
and the chief judge for the 5th Circuit Court of Appeals,
Hon. Carl Stewart, respectively. Planning is underway
to ensure that a similar highly respected speaker will
present to the luncheon in August, 2017.
Other benefits which the Inn movement brings to the
profession include members being able to:
• Build and strengthen professional relationships in
a setting of social interaction, education and skills
development;
• Discuss fundamental concerns about professionalism,
ethics and pressing legal issues of the day;
• Demonstrate/Promote/Elevate the significance of the
practice to other practitioners and the public;
• Share experiences and advice;
• Keep experienced attorneys fresh and mindful of the
need set the example for others; and
• Advance the highest levels of integrity, ethics and
civility.
Other practical benefits for membership include:
• Building a stronger rapport and relationship with opposing counsel to enhance case outcomes.
• Attending Inn programs often result in easy CLE
credits (usually ethics) for attorneys and associates
• Network, “Educate” and or Communicate with judges
and mediators outside of the courtroom setting.
• Associate with and learn/hear from some of the finest
practitioners and jurists in your community.
• Listing Inn Membership on resumes, profiles or the
firm’s website looks good for marketing purposes.
Currently, efforts are underway to establish local Inns
in the Miami and the Tampa/St. Pete areas. Organizational committees have been formed in these areas and
they are working with the national Inn to secure their
charters. We want to encourage these efforts and assist
them in any way. Their members will benefit greatly from
the development of relationships in a collegial atmosphere and from the mentoring of young lawyers. If you
live in one of these areas of our state, you are encouraged
to connect with your colleagues in these areas and be a
part of the ground floor efforts to establish and charter
an Inn in your community.
In conclusion, the Inns of Court movement is an immutable foundation from which our profession can adapt
and excel despite the changes from technology, political
and social discourse and an ever transforming legal
landscape of the workers compensation system. We would
encourage and invite you all to join us!
Neal Pitts was appointed a Judge of Compensation
Claims on November 1, 2009 to serve in the Jacksonville,
Florida district office. Effective December 1, 2010, he was
WORKERS’ COMPENSATION SECTION
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Social Networks and Media In The Courts
By David Wieland

As most of us learned in law school,
the admissibility of evidence is at the
discretion of the trial court. However,
when it comes to the admissibility
of social media evidence the Florida
Evidence Code remains silent. Traditionally, the approach to social media
evidence has been to treat it in the
same manner as evidence obtained
from any other source. While this is
a logical conclusion for how to assess
the evidence prior to any special rule being put in place, it
creates a system with a large potential for abuse.
Practical Experiences and Ethical Concerns
During my last summer in law school I interned with the
Public Defender’s office and was given a crash course in
how easily manipulated social media can be. In one of our
cases an issue arose with a potential witness that could
provide testimony favorable to our client. We received communications made through a Facebook account from the
potential witness that would have significantly bolstered
our client’s case.
There was certainly the option to immediately start
finding ways to utilize the evidence in trial and attempt to
authenticate it with testimony from other sources. Luckily, we did not march blindly with evidence that was just
too good to be true, and instead did our own investigation.
Through research typically employed by television shows
like Catfish, a show that exposes truth behind the profiles
of couples who have formed an online relationship but
have never met in person, we were able to discern that
the profile from which the communications originated
from was a fake.
While we were glad we were able to avoid submitting
fraudulent evidence, it was clear that the approach to the
admissibility of similar evidence was rife with defects.
Even if the traditional rules of evidence for determining
admissibility are applied, there still exists a real danger
that the posting itself may have been faked or posted by
an individual other than the account holder.
Traditional Approach to Social Media
Admissibility
Up until recently, the approach in the majority of our
jurisdictions weighed the right of an individual’s privacy
over those involved with litigation. A comprehensive request for unrestricted access to computer systems and
electronic correspondence may violate confidentiality, may
violate the Stored Communications Act, may violate the
WORKERS’ COMPENSATION SECTION

right to financial privacy, may violate the attorney client
privilege and if the computer is shared by others, may be
too broad and violate the rights of non-parties. Menke v.
Broward County School Bd., 916 So.2d 8, 11-12 (Fla.
4th DCA, 2005); Eugene J. Strasser, M.D., P.A. v. Bose
Yalamanchi, M.D., P.A., 669 So.2d 1142, 1145 (Fla. 4th
DCA 1996).
The Stored Communications Act has been the lynchpin
of defending subpoenas to social media providers in civil
litigation. The Stored Communications Act “protects users
whose electronic communications are in electronic storage
with an ISP or other electronic communications facility.”
Theofel v. Farey-Jones, 341 F.3d 978, 982 (9th Cir. 2003).
It “reflects Congress’s judgment that users have a legitimate interest in the confidentiality of communications in
electronic storage at a communications facility.” Id. at 982.
Under 18 U.S.C. § 2701 , an offense is committed by anyone
who: “(1) intentionally accesses without authorization a
facility through which an electronic communication service
is provided;” or “(2) intentionally exceeds an authorization
to access that facility; and thereby obtains...[an] electronic
communication while it is in electronic storage in such system.” 18 U.S.C. § 2701(a)(1)-(2). However, it does not apply
to an “electronic communication [that] is readily accessible
to the general public.” 18 U.S.C. § 2511(2)(g). See, e.g. Orin
S. Kerr, A User’s Guide to the Stored Communications Act,
and a Legislator’s Guide to Amending It, 72 GEO. WASH.
L. REV. 1208, 1220 (2004).
Contents of communications may not be disclosed to
civil litigants even when presented with a civil subpoena.
O’Grady v. Superior Court, 139 Cal.App.4th 1423, 1448
(Cal. App. 2006); accord The U.S. Internet Service Provider
Association, Electronic Evidence Compliance—A Guide for
Internet Service Providers, 18 BERKELEY TECH. L. J. 945,
965 (2003) ([No Stored Communications Act provision]
“permits disclosure pursuant to a civil discovery order
unless the order is obtained by a government entity. ... [T]
he federal prohibition against divulging email contents
remains stark, and there is no obvious exception for a civil
discovery order on behalf of a private party.”); In re Subpoena Duces Tecum to AOL, LLC, 550 F.Supp.2d 606
(E.D.Va. 2008) (“Agreeing with the reasoning in O’Grady,
this Court holds that State Farm’s subpoena may not be
enforced consistent with the plain language of the Privacy
Act because the exceptions enumerated in § 2702(b) do
not include civil discovery subpoenas.”); Thayer v. Chiczewski, 2009 WL 2957317 (N.D. Ill. 2009) (“most courts
have concluded that third parties cannot be compelled to
disclose electronic communications pursuant to a civil--as
8
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JBT, 2012 WL 555759, at *1 (M.D. Fla. Feb. 21, 2012); see
also Patterson v. Turner Constr. Co., 88 A.D.3d 617, 931
N.Y.S.2d 311, 312 (N.Y.App.2011) (holding that the “postings on plaintiff ’s online Facebook account, if relevant,
are not shielded from discovery merely because plaintiff
used the service’s privacy settings to restrict access”). Such
posted photographs are unlike medical records or communications with one’s attorney, where disclosure is confined
to narrow, confidential relationships. Facebook itself does
not guarantee privacy. Romano v. Steelcase, Inc., 30
Misc.3d 426, 907 N.Y.S.2d 650, 656 (N.Y.Sup.Ct.2010). By
creating a Facebook account, a user acknowledges that her
personal information would be shared with others. Id. at
657. “Indeed, that is the very nature and purpose of these
social networking sites else they would cease to exist.” Id
The Southern District of Florida cited to the Nucci decision holding, “[t]he mere fact that the Plaintiff activated
a social media site’s privacy settings to restrict who may
access and view her postings does not provide blanket
exemption from discovery in this civil litigation.” Anderson v. City of Fort Pierce, No. 14-14095-CIV, 2015 WL
11251963, at 2 (S.D. Fla. Feb. 12, 2015).
The 4th DCA made clear that it would be still be up to the
trial court to decide on a case-by-case basis by weighing
the interests of both parties. Before the right to privacy attaches, there must exist a legitimate expectation of privacy.
Nucci v. Target Corp., 162 So. 3d 146, 153–54 (Fla. Dist.
Ct. App. 2015), quoting Winfield v. Div. of Pari–Mutuel
Wagering, Dep’t of Bus. Regulation, 477 So.2d 544, 547
(Fla.1985); See also Rasmussen v. S. Fla. Blood Serv.,
Inc., 500 So.2d 533, 535 (Fla.1987) (in the civil discovery
context, courts must engage in a balancing test, weighing
the need for the discovery against the privacy interests.);
Berkeley, 699 So.2d at 791–92 (if the person raising the
privacy bar establishes the existence of a legitimate expectation of privacy, the party seeking to obtain the private

• Social Networks – continued
opposed to criminal--discovery subpoena”). International
Law Treatise, http://ilt.eff.org/index.php/Privacy:_Stored_
Communications_Act
It has been consistently held that First Amendment
protections extend to the Internet communications. Reno
v. ACLU, 521 U.S. 844, 870 (1997). “Courts have recognized
the Internet as a valuable forum for robust exchange and
debate.” Sony Music Entertainment, Inc. v. Does 1-40,
326 F. Supp.2d 556, 562 (S.D.N.Y. 2004). The right to remain anonymous is an important aspect of Internet speech.
“Internet anonymity facilitates the rich, diverse, and far
ranging exchange of ideas;… the constitutional rights of
Internet users, including the First Amendment right to
speak anonymously, must be carefully safeguarded.” Doe
v. 2TheMart.com Inc., 140 F.Supp.2d 1088, 1092, 1097
(W.D. Wash. 2001).
Change in the Approach to Social Media
Recent decisions by the 4th District Court of Appeal and
the Southern District of Florida have signaled a change in
the traditional approach to social media evidence. In Nucci
v. Target Corp., 162 So. 3d 146 (Fla. 4th DCA 2015), Florida’s 4th DCA found that a plaintiff’s social media photographs are subject to discovery in civil claims. The plaintiff
objected to the production of the photographs arguing that
the privacy settings on the social media profile provided
a reasonable expectation of privacy and the trial court’s
order compelling production was an unconstitutional violation of the right to privacy and a violation of the Federal
Stored Communications Act, 18 U.S.C. §§ 2701-2712.
The Court held that, generally, photographs posted on a
social media site are, “neither privileged nor protected by
any right of privacy regardless of any privacy settings that
the user may have established.” Nucci v. Target Corp.,
162 So. 3d 146, 153–54 (Fla. 4th DCA 2015). See Davenport
v. State Farm Mut. Auto. Ins. Co., No. 3:11–cv–632–J–
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Asserting Work Product
and Attorney Client Privilege
by: William J. Wieland, II

In my experience, most of the Work
Product Privilege objections I see in
my day-to-day practice do not truly
qualify as Work Product Privilege
and/or are still discoverable with a
Motion to Compel with the Judge of
Compensation Claims (e.g. personnel
file of injured worker, employee manuals, videos of accident, third party
nurse case manager notes, every one
of the adjuster notes, IME reports,
to name a few). In the post-Castellanos era, I believe the
issue of work product privilege may become an area of
litigation and it is important to truly understand the work
product privilege as an improper assertion of work product
privilege could lead to litigation and ultimately- fees/costs.
Privilege is still something that the most seasoned attorneys and judges struggle to fully comprehend. Cornell
Professor of Law W. Bradley Wendel even admits privilege
and confidentially are enormously controversial, and adds
that whenever the ABA decides to adjust the disciplinary
rules it often results in a dust up over work-product privilege and other confidentiality rules. Wendel, Professional
Responsibility at 139.
The work-product privilege or doctrine protects documents or other tangible things (not the information
contained within the documents) that were prepared in
anticipation for litigation. Wendel, Professional Responsibility at 174. Work product privilege can be found in
Ehrhardt’s Florida Evidence §502.9. Although the first
layer of the work product privilege can be glossed over,
it is important to understand the basic definition of the
work product privilege before moving forward to the two
types of work product (fact and opinion). As Dubreuil’s
Florida Workers’ Compensation (2014 Edition) puts it,
“work product privilege attaches only to documents prepared in contemplation of litigation and not the mere
likelihood of litigation.” Emphasis added, §22.02[2]
[c][ii]. The National Union Fire Ins. v. FCCI helps
further define the work product privilege, the focus is on
whether there is some foreseeable event that could be the
basis of future litigation which compels the creation of the
documents. 720 So.2d 535, 537 (Fla. 2nd DCA 1998). The
most important thing to remember is, any item that is
anticipated to be used during a trial is not considered work product privilege. See Dodson v. Persell,
WORKERS’ COMPENSATION SECTION

390 So. 2d 704, 707-708 (Fla. 1980)-- finding surveillance
is discoverable if it is to be used as substantive evidence
or for impeachment. Consequently, a workers’ compensation practitioner who intends to use a nurse case manager
report or an IME report at a trial must have disclosed this
item (or the anticipated existence of said item) to the opposing party prior to the filing of the Pretrial Stipulation.
If it is determined the item(s) meets the basic definition
of work product privilege, it must be determined whether
it is “fact work product” or “opinion work product.” According to State v. Rabin, there is a clear distinction
between fact work product and opinion work product.
495 So.2d 257, 262 (Fla. 3d DCA 1986). Specifically, “fact
work product is subject to discovery upon a showing of
“need,” whereas opinion work product is absolutely, or
nearly absolutely, privileged.” Id. (emphasis added). The
privilege issues are at the judge’s discretion and judges
often make in camera inspections of the asserted “work
product” upon a Motion to Compel or prior to/during/
subsequent to hearings, which may include: documents
and/or testimony at issue to aid in determining whether
or not privilege applies, and if so what type of privilege.
If the court finds the item is not work product, it is then
disclosed or admitted as evidence.
Should a court find it to be “opinion work product”, that
being the disclosure of the mental impressions, conclusions, opinions, or legal theories of the defense, it is “absolutely or nearly absolutely privileged”. Rabin, 495 So.2d at
262. If it is determined to be “fact work product”, the party
wanting to obtain the evidence must show a “need” and
the inability to obtain the same evidence and information
by any other means. Some examples of “need” could be
photographs taken of an accident scene at the time of the
accident, security surveillance camera videos which are in
the sole possession of one party, and a written or recorded
statement of a witness who has passed away. F.R.C.P.
1.280(b)(2); Colonial Penn Ins. Co. v. Blair, 380 So.2d
1305 (Fla. 5th DCA 1980); Adjustco, Inc. v. Sibley, 611
So.2d 88 (Fla. 2nd DCA 1992)(could not obtain the workers
compensation claims file); Huet v. Tromp, 912 So.2d 336
(Fla. 5th DCA 2005). The Agri-Business, Inc. v. Bridges
addressed this issue by stating a compelling necessity can
be shown when the underlying evidence was damaged,
disassembled, changed or is inaccessible to the same examination by the party seeking disclosure, withholding
the information and documents would defeat interest of
10
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privileged. The logical argument that does apply here
is one of agency. Specifically, Bob is an extension of the
defense counsel. Luckily, for the attorney that hired or
retained Bob, case law supports the argument of agency
with someone hired and/or working in conjunction with
counsel. Allowing Attorney-Client privilege can reach
beyond just client and attorney.
Gerheiser v. Stephens involved an inmate who was
speaking to his mother regarding the hiring of an attorney
while the inmate was incarcerated. 712 So.2d 1252 (Fla.
4th DCA 1998). The court ruled that the communications
between the mother and son were subject to the attorney
client privilege. Id. Of course, the case is often factually
distinguished because in Gerheiser the inmate was seeking to retain counsel with his mother’s aid. There are more
appropriate cases out of the Second and Fifth Circuit. In
Von Bulow by Auerberg v. von Bulow the argument
centers on the concept of agency. 811 F.2d 136 (2nd Cir.
1987). The court states the privilege must include all the
people who act as the attorney’s agent. Id. at 146. U.S. v.
Pipkins, 528 F.2d 559 (5th Cir. 1976), also speaks to this
agency issue. “In appropriate circumstances, AttorneyClient privilege may bar disclosures made by client to
non-lawyers who have been employed as agents of an
attorney.” Id. at 562. The 5th Circuit, in Pipkins, quotes
from Wigmore on Evidence to make clear that AttorneyClient privilege should be strictly confined within the
narrowest possible limits consistent with the logic of its
principle. Id. at 563; 8 Wigmore, Evidence (McNaughton
rev. 1961) s 2301. Therefore, to prevail on the AttorneyClient privilege argument, the attorney must prove Bob
was an agent of his.
The appropriate argument for the court to consider is
whether or not a third party’s testimony would be considered opinion work product (revealing the strategy and
mental impressions of defense counsel). Florida Rule of
Civil Procedure 1.280(b) protects against any disclosure
of the “mental impression, conclusions, opinions, or legal
theories of an attorney or other representative of the party
concerning the litigation.” (Italics for emphasis). 5500

• Asserting Work Product – continued
justice, or the information is not readily available to the
requesting party. 397 So. 2d 394, 395 (Fla. 1st DCA 1981).
Attorney Client Privilege
The basic premise of Attorney-Client privilege seems
clear. “The privilege covers communications between the
client and the lawyer, made in confidence, for the purpose of legal assistance.” Wendel, W. Bradley, Examples
& Explanations: Professional Responsibility 138, (2d ed.,
Aspen 2007). Many cases have recited a test for attorney
client privilege. A leading case, Boyles v. Mid-Florida
Television Corp. illustrates an eight prong test for determining Attorney-Client privilege. 431 So.2d 627, 638
(Fla. 5th DCA 1983), approved 467 So.2d 282 (Fla.1985).
The eight elements are as follows:
1. Where legal advice of any kind is sought,
2. from a professional legal advisor in his capacity as
such,
3. the communication relating to that purpose,
4. made in confidence,
5. by the client,
6. are at his insistence permanently protected,
7. from disclosure by himself or by the legal advisor,
8. except if protection be waived.
This same 5th DCA case specifically states the privilege
does not only extend from the client to the attorney, but
also from the attorney to the client. Id. at 638-639. Therefore it stands to reason, anyone working as an agent for
the attorney would be afforded the same privilege protection as the actual counsel for the client. See Schetter v.
Schetter, 239 So.2d 51, 53 (Fla. 4th DCA 1970) (“If so,
the Attorney-Client privilege arises and may be waived
only by the client.”).
The fog begins to form when attorneys attempt to apply
Attorney-Client privilege to parties other than the client
and counselor. For example, defense counsel may argue
a third party, Investigator Bob”, is acting as the agent of
defense counsel and any potential testimony should be

continued, next page
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• Asserting Work Product – continued

• Social Networks – from page 9

North Corp. v. Willis, 729 So.2d 508, 512 (Fla. 5th DCA
1999).
The Fifth District Court of Appeals recently held that an
attorney is not required to provide a privilege log to those
items which are clearly documents that would be protected
by the attorney-client privilege. Finn Law Group, P.A.
v. Orange Lake Country Club, 41 FLW D2784(Fla. 5th
DCA 12/16/2016)(5D16-1591)
Although the basics of Attorney-Client privilege seem
straight forward, the addition of a third party with a
potential agency relationship creates a curve in the road
of privilege. Proving that agency relationship becomes
necessary to keep evidence suppressed. Attorneys must be
aware that many courts also consider the prejudice that
may occur if testimony is allowed which could potentially
invade the Attorney-Client privilege or negatively affect
the defendant’s constitutional rights prior to a trial. For
example, such evidence may deprive the client of effective assistance of counsel in certain cases or may be so
prejudicial as to prevent a fair and just outcome. Knowing when to assert the privilege and upon what basis is
the privilege being asserted are the keys to protecting
privileged evidence and information.
As we continue into this time of hourly fees, it is important for both sides of the “table” to understand the
correct application of work product privilege, rather than
a simply asserting a work product privilege to keep out
any potential damaging evidence without a basis for a
work product objection.

information has the burden of establishing need sufficient
to outweigh the privacy interest.).
Other jurisdictions have approached the admissibility
of social media evidence in a variety of ways. For instance
Maryland’s standard to authenticate social media is that
the party submitting the evidence has to either: 1) question the alleged creator if they created the profile and/
or the specific post wishing to be admitted; (2) conduct
an internet history and hard drive search of the alleged
creator’s computer or evidence to determine if that device
was used to create the profile and/or post in question; or
(3) obtain information from the social media provider to
establish the creator of the post and to attach said post to
the creator. See Griffin v. State, 19 A.3d 415 (Md. 2011).
Practice Tips
• Printouts of social media postings or pages are extremely difficult to authenticate due to the lack of background
data (or “metadata”) when something is posted or edited.
There are programs available that work to capture and
authenticate the social media evidence.
• Prepare your clients just as you would for any other type
of evidence that could arise at their deposition or at trial.
Individuals are much more willing to claim ownership
over a post or social media page than they are with any
other type of evidence.
• To see a current list of social networking sites go to
the link. http://en.wikipedia.org/wiki/List_of_social_networking_websites The 20 most popular
social media networking sites with a description of
each can be found by going to https://smallbiztrends.
com/2016/05/popular-social-media-sites.html
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Functional Capacity Evaluations
By Glen Wieland

Functional capacity evaluations also known as FCE’s
are being used more and more in an attempt to better
define work restrictions and limitations for injured workers. When I first started practicing law in 1982, many
functional capacity evaluations were done over 3 days
and the injured worker spent 8 hours per day performing
a variety of tasks. After 3 days of performing a variety
of typical day to day work tasks, the evaluator was able
to document how the person was likely to perform in an
actual work setting. Today, the evaluations are done in
about 4 hours with at least one hour of interview between
the patient and the physical therapist.
Some doctors are hesitant to just state what restrictions and limitations should be assigned and want to
simply following the recommendations of a “therapist”
who has performed some type of series of timed tasks
performed by the injured worker. Most doctors do not
participate in the evaluation, rarely do they ever see
the patient going through the FCE and rarely know the
specific tasks or time spent in each task. They rarely
understand how much time is spent on the individual
tasks and the formula utilized to extrapolate that into a
40 hour 5 day work week.
In addition, there is a subjective element on the part
of the therapist seen throughout the report. Sometimes
the FCE is not performed by a licensed physical therapist
but is performed by an “examiner” who is then making
determinations as to whether the effort put forth by the
patient is full effort. This has created controversy as to
the validity and reliability of functional capacity evaluations.
The American Physical Therapy Association has created standards for measurement and documentation. Not
all rehabilitation facilities that perform functional capacity evaluations use the same measurements and criteria.
Many are not C.A.R.F. (Commision on Accredidation of
Rehabilitation Facilities) certified. A quick internet will
tell you if the facility is certified. Go to http://www.carf.
org/Consumer.aspx?Content=ConsumerSearch&ID=7M
any states require C.A.R.F. certification for the facility to
perform these types of tests. If the facility is not C.A.R.F.
certified, it may be grounds for the Judge to strike the
evaluation and the medical testimony that relies upon it.
Other issues to consider regarding the FCE include
the qualifications of the “examiner”, the reliability and
validity of the testing, the length of the testing, the
formula used to extrapolate the length of testing to an
8 hour per day and 5 day per week job. The shorter the
time of the actual testing may make the FCE less reliable
WORKERS’ COMPENSATION SECTION

and allow for challenging its validity. Lechner DE, Roth
D, Straaton K. Functional capacity evaluation in work
disability. Work. 1991;1:37-47; Isernhagen SJ, Advancements in functional capacity evaluation. In D’Orazio BP,
ed Back Pain Rehabilitation. Boston Mass: Butterworth:
1993: 180-204.
An FCE administered over a two or even three day
period will provide much better indicators as to what a
person can do in a true work environment. Some vocational schools may perform these more extensive tests.
Testing over several days will provide some of the best
data regarding a person’s actual work ability and the
effect each day had on the person’s abilities. However,
this increases the cost and most insurance carriers do not
want to pay for multi-day evaluations and rarely do we
see testing done over several days or even for more than
about 4 hours. I have seen some evaluations being done
in 1 to 2 hours with some of that time being an interview
with the injured worker. These evaluations can and will
likely be subject to being discredited and the physician
may not even want to defer to the results.
Functional capacity evaluations may be subjected to
a Daubert test or challenge as well. It has been reported
that measuring a client’s abilities in this short time manner is not a predictor of the ability to work in an 8 hour
day. The attempt to extrapolate data from a 1 to 2 hour
assessment to an 8 hour workday creates major errors in
the design of the FCE. Abdel-Moty E, Fishbain D, Khali
T, et al. Functional Capacity and residual functional
capacity and their utility in measuring work capacity.
Clin J Pain 1993;9:168-173
In August of 1998 Phyllis King, Nicola Tuckwell and
Tanya Barrett published a detailed article “A Critical
Review of Functional Capacity Evaluations” in Physical
Therapy Journal Volume 78 number 8. This is an excellent article to assist the practitioner in the understanding of a functional capacity evaluation. They concluded
that a functional capacity evaluation must include an
interview and client history, a physical examination,
testing components, and a comparison of the injured
worker’s abilities with the demands of the job. The examiner must include in the evaluation results of monitored
blood pressure, heart rate and biomechanics. Through
their examination of FCE’s, they determined that the
systems and various testing lacks comprehensiveness
and objectivity in the collection of data. They also found
that there are large errors in the formulas to predict the
weight a person can lift by the results of the FCE testing.
The reliability and validity of the test which is ad13
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authenticated and physician testimony based upon such
hearsay may destroy the foundation of the physician’s
opinions. Amos v. Gartner, Inc., 17 So.3d 829 (Fla. 1st
DCA 2009). The Court went on to say that the Florida
Evidence Code applies to workers’ compensation proceedings and relied upon U.S. Sugar v. Henson, 823 So.2d
104 (Fla. 2002); Alford v. G. Pierce Woods Memorial
Hospital, 621 So.2d 1380 (Fla. 1st DCA 1993). Regarding
the Evidence Code, the First DCA stated “neither this
section nor any other provision in the workers’ compensation law, excepts worker compensation proceedings from
the rules of evidence” citing Martin Marietta Corp. v.
Roop, 566 So.2d 40 (Fla. 1st DCA 1990)
A functional capacity evaluation is not necessary to
determine what restrictions and limitations should be
assigned to a patient. They can play a role to assist a
physician, the judge, and the parties in determining what
type of work a person might be able to perform without
increasing the risk of re-injury which should be the goal
for everyone involved. An FCE should not simply be used
as a litigation tool.

• Evaluations – continued
ministered over a two day period provides the most
reliable format. It allows for retesting for accuracy and
for assessing the person’s abilities on day two after they
worked their body on day one and allows the examiner
to determine the effect of the day one testing on the body.
Isernhagen SJ, Work Injury Management and Prevention.
Gaithersberg, Md: Aspen Publishers Inc. 1988; Advancements in functional capacity evaluation. In D’Orazio BP,
ed Back Pain Rehabilitation. Boston Mass: Butterworth:
1993: 180-204.
The National Institute for Occupational Safety and
Health determined that continuous 8 hour expenditures
should not exceed 33% of a worker’s aerobic capacity.
Work Practices Guide for Manual Lifting. Washington,
DC: National Institute for Occupational Safety and
Health, Astrand I, Rohahl, K. Textbook of Work Physiology. New York, NY: McGraw-Hill; 1970. Sometimes the
FCE is videotaped and this allows everyone, including
the treating physician, to see how the patient performed
in various tasks. This is a good tool to also show the judge
and can lead to either strengthen or weaken the credibility of the patient much like surveillance films.
You should consult the website www.ergoscience.com
to determine if the assessment that was done on the patient has been peer reviewed for reliability and validity.
If the functional capacity evaluation describes or relates in the report any psychological descriptions of your
client, the qualifications of the “examiner” can be brought
into play especially if a Daubert challenge is being made.
It should also be noted as to whether the patient had
taken her or his medications prior to the evaluation. If
they will not be allowed to take those medications while
on the job site, an FCE performed while the patient is on
the medications may invalidate the results.
Be careful about the use of FCE’s. It can assist the
physician in determining restrictions and limitations
that may help prevent further injuries to the patient, but
if the patient is pushed too far on testing and has a reinjury or a new accident, the testing facility may be subjected to a civil lawsuit. FCE’s are not intended to help
diagnose or treat a patient. They are simply a tool to try
to evaluate the physical abilities of a person and convert
that information into a work environment. They are not
medically necessary for the physician to treat the patient
or diagnose a condition and without medical necessity
being established cannot be compelled. West Coast Elevator Co. v. Wood, 780 So.2d 321 (Fla. 1st DCA 2001)
Some attorneys will object to them even being done in
the first place, but without them some physicians refuse
to assign permanent restrictions and limitations. This
may lead to additional costs of getting an IME to simply
determine restrictions and limitations. FCE reports are
hearsay and are not admissible unless they are properly
WORKERS’ COMPENSATION SECTION
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