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Message from the Chair
By William H. Rogner, Winter Park

I write these words having just 
returned from the Section’s Ex-
ecutive Council spring meeting, 
which was held at the historic 
Driskill Hotel in Austin, Texas.  
I chose Austin for numerous 
reasons, not the least of which 
is reflected by its well-deserved 
moniker, The Live Music Capitol 
of the World.  Austin is also the 
gastronomique capitol of Texas, 

known not only for great bar-b-q, but also for its famous 
food trucks and many great restaurants. Texas, however, 
is also known as a state with a workers’ compensation 
system that is considered anything but lawyer-friendly. 
In fact, Texas does not even permit workers’ compensa-
tion settlements. Ever. Texas is also one of two states that 
currently permit employers to “opt-out” of the workers’ 
compensation system.  Intrigued by what I have heard 
about opt-out, I took the opportunity to invite a Texas 
workers’ compensation attorney to attend the Austin 
meeting and explain how it works.  

 Texas has allowed employers to opt-out 
for decades. Approximately one-third of 
Texas employers opt-out. Any employer can 
opt-out by simply notifying the state, and 
approval is not required. Employers that 
do so are not entitled to tort immunity, but 
an injured worker’s right to recover in tort 
is often illusory.  Most obviously, there is no 
right of recovery unless the employer’s negli-
gence caused the injury. Moreover, employers 
are not required to carry sufficient liability 
insurance to cover potential claims. Bank-
ruptcy is a common response to a serious 
injury claim for an employer who chooses to 
opt-out, particularly for smaller employers. 
A famous Texas opt-out example involved 
the West Fertilizer plant explosion, which 
occurred on April 17, 2013. The explosion 
killed 15 and injured 160.  West Fertilizer 
opted-out, but carried just a one million 
dollar liability policy, leaving the dead and 
maimed a bankruptcy filing away from re-
covering essentially nothing. 

 More recently, Oklahoma adopted a differ-
ent opt-out system.  There, an employer may 
opt-out only with state approval and then 

must purchase a private plan that provides equivalent 
or greater benefits than those prescribed by the workers’ 
compensation law. The employer retains tort immunity. 
Employers design their own benefit delivery systems 
along with corresponding employer-designed dispute 
resolution systems. The sole remedy for an injured 
worker within such a system is an internal appeals 
process, and lawyers are essentially banned entirely. 
Injured workers are expected to self-navigate an opaque, 
employer-designed system in order to pursue their ben-
efits. Oklahoma’s labor commissioner, Mark Castello, 
after the opt-out bill passed, celebrated the promised 
elimination of lawyers from the system by stating, “the 
days where trial lawyers dominated Oklahoma politics 
for their own economic interest are at an end. After all, 
it is workers’ comp, not lawyers’ comp.”

While not expressly required, most plans sold to Okla-
homa employers that opt-out are ERISA-based. When 
such plans are adopted, an injured worker dissatisfied 
with the final decision within a plan may file a lawsuit, 
but only in federal court. Court review, however, is quite 
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constrained and focuses only on whether or not the de-
nial of a benefit was arbitrary or capricious. Moreover, 
a court cannot question the adequacy or the equity of 
a plan’s benefits. For plans that are not ERISA-based, 
the Oklahoma Insurance Commissioner regulates the 
procedures related to the employers who opt-out.  If a 
claim is denied under such a plan, the injured worker 
can seek redress from the employer’s “appeals commit-
tee” and then if still unsatisfied, file an appeal with the 
Workers’ Compensation Commission. Final review lies 
with the Oklahoma Supreme Court. The law therefore 
creates at least two new compensation systems in addi-
tion to traditional workers compensation – one based on 
private ERISA-based plans and the other based on pri-
vate non-ERISA-based plans. The former is subject only 
to federal jurisdiction while the latter remains under the 
jurisdiction of the Oklahoma courts.

 An opt-out bill was narrowly defeated in Tennessee 
earlier this year, but perhaps only temporarily.  Opt-
out proponents, chiefly the Texas-based Association for 
Responsible Alternatives to Workers’ Compensation 
(“ARAWC”), will be back again next year in Tennessee 
and perhaps other states facing purported crises in their 
workers’ compensation systems. Their goal seems to be 
a nationwide rollout of opt-out laws.

 
 As I leave my position as Chair of the Section, I find 

myself reflecting on a twenty-five year career handling 
workers’ compensation cases.  When I began handling 
such claims, the system had just undergone the first of 
the major modern reforms, the 1990 Act.  Florida work-
ers’ compensation remained quite expensive compared 
with the rest of the nation, and the playing field was 
decidedly one-sided.  As a defense lawyer, I won very few 
cases early in my career, but the pendulum was already 
swinging. Fast forward to 2015.  The cost of workers’ 
compensation insurance in Florida is now quite low 
compared with much of the nation.  There is certainly 
no “crisis” to justify a radical departure from existing 
law. Moreover, the system is no longer skewed in favor 
of the injured worker. In fact, the system appears to be, 
in most cases, doing exactly what it was intended to do.  
Namely, compensating injured workers at a reasonable 
cost to the employer.  

 I submit that opt-out is the wrong choice for Florida. 
The Texas system is so obviously flawed as to make it 
completely untenable. It permits employers with no 
demonstrated financial strength to opt-out and then, 
through inadequate liability insurance or a bankruptcy 
filing, leave even the most grievously injured with no 

 • Message from the Chair recovery. Injured workers are simply left to fend for 
themselves or perhaps seek compensation through Social 
Security and Medicaid. Florida’s system is premised on 
the concept that industry should bear the burden of the 
injuries suffered by its employees, and the Texas system 
is anathema to that idea. It first shifts the burden from 
industry to the injured worker, and then on to the state, 
the federal government, and to the community at large. 
The Texas system is unconscionable.

The Oklahoma system is better, but only marginally 
so. Only large employers who have a specified financial 
strength and loss experience are permitted to opt-out and 
purchase the purportedly superior private plans. Opt-out 
is therefore bad for all other employers who must remain 
within what is, according to opt-out proponents, the in-
ferior workers’ compensation system. Opt-out is bad for 
workers’ compensation insurance companies. In Texas, 
approximately one-third of employers opt-out. Thus, 
Texas insurers face a substantially diminished market. 
Moreover, the risk pool is smaller due to the absence of 
the employers that opt-out, increasing the likelihood of 
insurer insolvency. Opt-out is certainly bad for lawyers, 
who are excluded from participation. Finally, and most 
importantly, opt-out is bad for injured workers. It creates 
a system of haves and have-nots. Those workers whose 
employers do not opt-out retain traditional workers’ 
compensation benefits along with the right to have their 
claims adjudicated by a neutral arbiter while represented 
by counsel. Conversely, those employed by employers that 
opt-out enter a secret, completely employer-controlled 
system in which they have no neutral arbiter to adjudi-
cate their disputes, no real right of review, and no legal 
representation to protect their fundamental rights. Their 
employers design the plan, control the dispute resolu-
tion process, and decide the appeals with no fear that 
a lawyer or judge may force them to provide benefits to 
their injured employees.

 Finally, as an appellate lawyer, it is my belief that opt-
out is unconstitutional under the Florida Constitution. 
Florida’s constitution guarantees fundamental rights to 
a greater extent than does the federal constitution or the 
constitutions many other states. The Florida constitution 
explicitly guarantees the rights of due process, access to 
the courts, and equal protection. A system that grants 
employers complete control over the both the delivery of 
benefits and the adjudication process within the plan, 
and that further excludes lawyers entirely, imperils due 
process. A system that permits employers to adjudicate 
and decide benefit disputes prevents injured workers 
from accessing the courts. A system that grants some 
employees the rights and protections of the workers’ 
compensation laws, but which permits certain wealthy 
employers, at their sole option, to deny those rights to 
their employees, likely violates equal protection. 
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Friends of 440 Scholarship 
Welcomes You!

 The Friends of 440 Scholarship Fund, Inc. is a 501(c)(3) charitable organization whose membership is comprised of 
attorneys, doctors, insurance adjusters, Judges of Compensation Claims, claims administrators, rehabilitation providers 
and others whose primary employment is connected within Florida’s Workers’ Compensation system. Throughout the 
year we put our differences aside and raise scholarship funds to aid students who lack the economic ability to continue 
their education beyond high school or to further their college education.

 The Friends of 440 Scholarship Fund, Inc. has been in existence since 1991 and over the course of the past 18 years 
has raised almost $1 million which has been used to assist over 518 qualified college students achieve their educational 
goals.

 During the 2009-2010 selection scholarship process, The Friends of 440 Scholarship Fund, Inc. proudly announced 
the award of over $73,000.00 in scholarship funds to 43 applicants throughout the State of Florida.

 The number of scholarships awarded each year is directly related to the amount of funds available. Therefore, fund-
raising is an important activity for this non-profit corporation. Various fund raising projects are undertaken each year 
throughout the state of Florida. Corporate and individual donations are welcomed, and are tax-deductible.

Our Mission Statement
 To aid dependents or descendants of workers who are injured in the course and scope of their employment and re-
ceive benefits under the Florida Workers’ Compensation Law and who reside or whose accident occurred in the State 
of Florida. Applicants must not be related directly or indirectly to any member of the Board of Directors. Furthermore, 
dependents or descendants of individuals who primarily engage in the operation and/or administration of the Florida 
Workers’ Compensation Law are eligible to receive the scholarship on a statewide basis. This scholarship is intended to 
aid students who lack the economic ability to continue education beyond high school or to further their college education. 
Applications must be submitted prior to February 28th, of the year the scholarship is to be awarded.

Mail Us Your Donations or Feedback:
 We welcome your donations and your feedback! The location of our headquarters is: The Friends of 440 Scholarship 
Fund, Inc., 9350 South Dixie Highway, 10th Floor, Miami, FL 33156-2900

Scholarship applications are available as a pdf at http://www.440scholarship.org/the-
scholarship/application.

A Texas-style system is plainly contrary to public pol-
icy, permitting employers to completely abandon all ob-
ligations to their injured workers. Under the Oklahoma 
system the majority of employers utilize ERISA-based 
benefit plans. ERISA laws were created by Congress 
to set minimum standards for employee benefit plans. 
Under ERISA’s “deemer clause” state insurance laws are 
preempted in connection with an employer’s self-funded 
benefit plan. Therefore, the adoption of ERISA-based 
plans cedes all authority to Congress and the federal 
courts. Florida’s insurance laws become irrelevant and 
both the Legislature and Florida courts are rendered 
impotent. The same free market champions that herald 
opt-out as providing “choice” may blanch at the thought 
that opt-out laws further empower the Federal govern-
ment at the expense of state authority. In the end, opt-
out benefits only those for whom it was designed – large 
employers and the companies that provide and service 
private plans. It does not benefit the other stakeholders 

in the system, whether they are small employers, insur-
ance companies, lawyers, or most importantly, injured 
workers. Opt-out has no place in Florida.

 Thank you to the many people that made my year as 
Chair of the Section memorable. They will remain name-
less, since to name some is to slight the many others 
that contributed to whatever minor successes I achieved 
during my tenure. I enjoyed my year greatly, but I look 
forward to handing the reins to incoming Chair Mike 
Winer of Tampa. I was fortunate to have a quiet year 
legislatively, but I suspect that Mike may not be so lucky. 
Now, it’s back to work. I have briefs to write, emails to 
return, and mediations to attend. Tomorrow I will wake 
up, grab some coffee, and go to the office just as I have 
done nearly every day for twenty-five years. I am blessed 
to be a workers’ compensation lawyer.

Bill Rogner, Chair
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Most of us recall little from our-
toddler days.  But we all know how 
young children overreact to seem-
ingly minor injuries. As adults, it 
is our job to socialize children on 
how to respond to such life events.  
When a young child cuts his finger, 
the resultant emotional reaction 
often appears to an adult as if the 
poor child lost an entire append-
age.    As sympathetic caregivers, 

but also socializers of the next generation, we attempt 
to minimize the injury, often advising the youngster his 
injury is a “boo boo” or an “ouchie.”  

No grown up ever diagnoses a child with a “lacera-
tion.”  Imagine the reaction:  “A laceration!!! Am I gonna 
die Daddy!?” 

Why is this? Do we do this for the child or for ourselves?
Is it the nature of the human condition to minimize in-

juries to others?  I vividly recall many instances playing 
organized sports as a youth when I felt seriously injured 
only to be told “it’s nothing” and to “walk it off.” I even 
had a coach who was a doctor (an orthopedic resident 
no less!) tell me these exact words during an intermural 
soccer game in college.  I ended up going to the infirmary 
and having to wear a leg brace for a torn meniscus for 
six weeks.  My injury didn’t require surgery, so I guess 
he was right.  I did, eventually, walk off (or rather limp 
off) the injury.  

I’ve never been an eye-witness on the scene of a poten-
tially fatal injury, so I can’t speak for what happens in 
real life, but in the movies a dying character is invariably 
told she is going to be fine.  It seems that the more hor-
rible the injury, the more the attending character repeats 
the mantra, especially if the injured party is definitely 
going to die.  

Do such scenes simply result from a screen writer’s 
flare for building drama or does the fiction reflect some-
thing deeper about the nature of the human condition?

Why do we lie or minimize the truth under such cir-
cumstances?  What purpose is served?  

I’m sure that this tendency serves some greater good.  
Some would say this must be for the benefit of the indi-
vidual who has been injured – maybe to reduce shock, 

Workers’ Compensation Lawyers Work in a world of 
Hurt.  Should We “Walk It Off?”

By Jeff Appel, Lakeland, FL

preventing further medical complications.  Maybe it is 
done to sooth someone as we’d want to be soothed, even 
in the face of imminent death.  

Or perhaps we have a bias towards minimizing the 
injuries of individuals for the benefit of the party provid-
ing the comforting statements?  This turns the concept 
of providing comfort to the injured on its head.  Think 
about it.  Is not the comforting person actually looking 
out for his or her own interests?

Having an injured child is a pain in the butt.  A healthy 
child who isn’t bawling is much easier to handle. Com-
ing home in a good demeanor usually helps to avoid the 
wrath of Mom even if a trip to the ER was invovled.  
Haven’t we all seen our child suffer a small injury and 
thought – “Dang, what a pain this is going to be for me!”  
So we rub the “boo boo.”  Mommies kiss the small cut.  
We distract with other activity, toys or (I confess) even 
CANDY.  What we are really saying is “Get your behind 
off the ground and let’s get this show on the road kid.”

The same is true as we age.  If a game isn’t terminated 
because a fallen comrade must be shipped off to the ER, 
then the fun doesn’t have to end.  Dealing with someone 
who knows they are dying doesn’t seem like much fun if 
the truth has to be faced without the acceptable lies that 
go along with the process.  

Should we simply defer to society’s consciousness in 
determining the best method for handling matters like 
these?  After all, society has been good for the survival 
of our species…but I suppose there have been some 
glitches – like racism, religious persecution, genocide, etc.  
Perhaps it is best to analyze how social norms might be 
altered for the better from time to time?

Not being a person of worldly importance, I tend to 
ponder these topics within my little realm of existence.  I 
ask myself, “Does this impact how we treat work injuries 
in my practice?”

I have heard injured workers say “nobody understands 
my pain” innumerable times.  I think most injured work-
ers’ expect the lawyers involved to be obtuse when it 
comes to their medical problems, but even doctors can 
seem completely unsympathetic in my experience.  When 
the medical/legal community diagnoses complex medical 
conditions there appears a tendency to minimize them by 
abstraction.  What the heck is spondylolisthesis anyway?  

continued, next page
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I can barely tell you and I practice a medically driven 
area of law every day.  All a common injured worker 
knows is his or her back is “seriously messed up.”  I know 
these terms are used because doctors need the specificity 
of Latin terms to communicate with each other exactly 
what is what.  But don’t we minimize the true nature of 
a medical problem by calling it something other than by 
what its symptoms may be.  Don’t we all scoff when we 
read a medical report that says “Diagnosis:  back pain.”

Others may say I’m wrong, but after a couple of decades 
in the practice, I think most injured workers want to get 
back to work.  Some heal fine.  Some obviously never will.  
Many are caught in the middle.  Those are the folks who 
become entangled in society’s drive to push them back 
into labor because of the current paradigm for measuring 
the legitimacy of an injury.  

Our system doesn’t recognize pain as a reason for 
treatment or indemnity.  “Pain or other subjective com-
plaints alone, in the absence of objective relevant medi-
cal findings, are not compensable.”  F.S. 440.09(1).  Let’s 
understand that this is the equation our society has made 
to evaluate work place injuries, for better or worse.  We 
have to live with it or change the law.  

Problems arise when one side has too much power to 
control the variables placed into the equation.  

As it stands, when this section is combined with an 
employer’s right to select the medical providers who will 
determine the existence of objective relevant medical 
findings, the injured worker feels more than the physical 
pain.  Some would go so far as to state that the medical 
providers actually demand and are paid bribes.  It is 

difficult to avoid the appearance of impropriety when 
a doctor charges an astronomical fee for an initial visit 
then gets paid pennies for subsequent visits.  It is hard 
to explain to an injured worker how this isn’t some kind 
of corruption.  Nevertheless, I often tell clients that the 
carrier isn’t evil.  The carrier is simply fulfilling its role 
as economically as possible to minimize the injury and 
put the worker back on the job.  Who can blame an orga-
nization which acts without a consciousness and which 
must seek some degree of profit?  

But have we let it go too far?  Has the pendulum swung 
so far as to put the system out of whack, driving up the 
cost to society?  Are we still stigmatizing those injured 
at work in such a fashion which wouldn’t be tolerated if 
the treatment was related to race or gender?

To be fair, the opposite situation would be equally 
untenable.  If an injured worker had unfettered access 
to the choice of doctors then the natural tendency would 
likely result in runaway medical costs and extended 
periods of disability.  

Possible solutions to this issue would fill many vol-
umes of the News & 440 Report.  It is difficult to even 
list all the interests at play in this system.  A starting 
point might be to put the selection of medical providers 
into the hands of a neutral party like the Division.  But, 
would that deter providers from participating or create 
the feeling of governmental intrusions on both sides? 

This is such a complex problem – it boggles the mind.  
I think I’ll take coach’s advice to “walk it off” and go on 
with life.  Maybe I’ll just try to be a little more sympa-
thetic along the way today.

Be well.
Jeff Appel - Editor

 • Editorial
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Consider a claimant who is at MMI and has returned 
to work full duty Monday to Friday 8 to 5 without re-
striction.  Annually he goes to see the doctor for follow 
up and medication refills, thus avoiding the statute of 
limitations.  The claimant’s follow up is set by the carrier 
for Monday at 11a.m. and is an hour away.  The claimant 
misses time from work including two hours traveling to 
and from the appointment, two hours waiting on the doc-
tor who is running late and approximately five minutes 
actually seeing the doctor.  Who pays for that time, or is 
the claimant out of luck?

Clearly the claimant is not entitled to TTD or TPD 
as he is at MMI and has no restrictions.  Therefore the 
workers compensation carrier will not pay.  Is the Em-
ployer required to pay the claimant for time that he is 
not working?  Under the FSLA, employees must be paid 
a minimum wage for all hours worked and overtime pay 
at a rate of not less than one and one-half times their 
regular rate of pay after 40 hours of work in a workweek.  
29 USC § 206(a) and 29 USC § 207(a).  ‘Time spent by an 
employee in waiting for and receiving medical attention 
on the premises or at the direction of the employer during 
the employee’s normal working hours on days when he 
is working constitutes hours worked.” 29 C.F.R. § 785.43.  
This provision covers situations in which medical atten-
tion has been sought for work-related reasons, such as 
a physical examination that is required as a condition 
of employment or medical care for a workplace illness 
or injury.  See DOL Opinion Letters April 4, 1974, Sep-
tember 10, 1987, January 26, 1996, and October 7, 1997.

Recently, the U.S. Supreme Court addressed the FLSA 
as it applied to post-work security screenings.  Integrity 
Staffing Solutions, Inc. v. Busk, 135 S. Ct. 513 (2014).  
A warehouse staffing company required its employees, 
who retrieved inventory and packaged it for shipment, 
to undergo an antitheft security screening before leaving 
the warehouse each day. The Court held that this time 
was not integral and indispensable to the employee’s 
principal activity and therefore not compensable under 
the FLSA, which is the applicable test under the Portal-
to-Portal amendments to the FLSA.   

The U.S. 8th Circuit held that the FLSA requires that 
“if the employer or the employer’s agent (insurance car-

rier) arranged for the employee to see a doctor during the 
employee’s normal working hours, the time spent travel-
ing to and from and visiting the doctor’s office would be 
compensable hours of work.”  Copeland v. ABB, Inc., 521 
F.3d 1010, 1013 (8th Cir. 2008).

Cynthia Howser was an hourly employee at ABB’s 
plant in Jefferson City, Missouri who sustained injuries 
that were covered by workers compensation.  On Septem-
ber 3, 2004 she left work to attend a doctor’s appointment 
scheduled by the carrier’s TPA during her regular work 
hours.  The appointment was to re-evaluate her injury.  
ABB offered to use paid leave, however the employee 
took unpaid leave so she would not lose accrued leave.  
She was not paid for the 3.8 hours it took to attend the 
appointment.  

The Court held the TPA was the employer’s agent.  It 
was undisputed that the TPA scheduled the appointment.  
As the Employer’s agent the court held the TPA directed 
the employee to receive care and therefore the employer 
was responsible for compensating the employee.  If the 
employer merely approved the time off, rather than sched-
uling the appointment, the employer would not have been 
required to pay wages.  DOL Opinion Letter July 15, 1994. 

Matthew Troy specializes in de-
fending employers, carriers and TPAS 
in workers’ compensation matters. 
He is Florida Bar Board Certified in 
Workers’ Compensations, and serves 
as a Vice President on the statewide 
Board of Directors for Friends of the 
440 Charity. He is also the President 
of the Housing Corporation for the 
Lambda Chi Alpha Chapter at the 

University of Florida.  Prior to joining Hurley Rogner, 
Matthew clerked in the Office of the General Counsel for 
the FloridaDepartment of Transportation and for the 
Florida Turnpike Enterprise. He earned his law degree 
from Florida State and his undergrad in history from the 
University of Florida. He lives in Orlando with his wife 
and two daughters. 

Is time an employee spends going to workers’ 
compensation appointments ‘compensable time’ 

under the FLSA? 
By Mathew J. Troy, Esquire

continued, next page



WORKERS’ COMPENSATION SECTION 9 NEWS & 440 REPORT

In Sehie v. City of Aurora, 432 F.3d 749 (7th Cir. 2005), 
Sehie was an emergency dispatcher.  At the end of a full 
shift Sehie was required to stay and work a second shift.  
A half-hour into the new shift, Sehie became very angry 
and upset because she was working another shift and 
abruptly left work. Between leaving work on December 
14th and returning the next day, Sehie spoke with her 
therapist and took medication for her stress. When Sehie 
returned to work, she reported the absence as a work-
related injury.

Aurora required Sehie to submit to a fitness for duty 
evaluation as a result of her leaving work on Decem-
ber 14th. The physician who performed the evaluation 
said that Sehie was fit for duty, but recommended as a 
condition of her continued employment that she attend 
weekly psychotherapy for six months.  Aurora adopted 
those recommendations, and as a result ordered Sehie 
to see its therapist, outside of her regularly scheduled 
work hours. Sehie requested to see her own therapist, 
but Aurora refused Sehie’s request. Sehie attended 16 
sessions with the doctor, spending an hour at each ses-
sion and two hours traveling back and forth by car to 
each session.

Sehie sued Aurora under the FLSA, claiming that 
Aurora should have paid her for the time she spent at-
tending and commuting back and forth to the counsel-
ing sessions, because this time was beyond her normal 
forty-hour work week. The district court found, and the 
Seventh Circuit affirmed, that these hours were com-
pensable under the FLSA.  The Court rejected the City’s 
argument that 29 C.F.R. § 785.43 prevents compensation 
for the time an employee spends during non-working 
hours receiving employer-required treatment for a work-
related injury.  The court appears to have relied upon the 
facts that (1) attendance was a mandatory condition of 
continued employment; (2) the city was short on telecom-
munications staff; and (3) the employer would not allow 
the employee to see her own therapist with whom she 

had a prior medical relationship.

Sehie should be contrasted with subsequent cases 
dealing with treatment for drug and alcohol counseling.  
In Gibbs v. City of New York, 2015 WL 321850 (S.D.N.Y. 
2015) and  Todd v. Lexington Fayette Urban County 
Gov’t, 2009 WL 4800052 (E.D. Ky. 2009) police officers’ 
time attending alcohol counseling was determined non 
compensable as the treatment did not benefit the em-
ployer and was not related to the employee’s primary 
activity.  Both courts found that Sehie should be limited 
to cases where the employer had a specific need to have 
the employee available for work and was short staffed.  
While the court acknowledged the general benefit of 
having sober employees at work, there was no benefit of 
having that specific employee at work, where as in Sehie 
the employer was short staffed, the alleged accident was 
due to work stress and hiring and training a replacement 
dispatcher would have been detrimental to the city. 

As the Sehie court cautioned, “By no means does our 
ruling mean that every time an employer gets help for 
its employees, the employee must be compensated for 
hours worked;” clearly a similar set of facts could arise 
where the employer derives a benefit from an employee’s 
quick return to work.  Sehie at 752.  For highly skilled 
employees or those situations where an employer is short 
staffed, it appears the courts could consider any hours 
obtaining medical treatment related to a work injury as 
compensable under the FLSA.  

The penalties for FLSA violations are steep.  If an em-
ployer is found to have violated the FLSA, it will be liable 
to the employee for back pay and an equal amount as 
liquidated damages, plus attorney’s fees and court costs.  
29 USC § 216(b).  Given the possibility for substantial 
liability employers, carriers and TPAs should take these 
concerns into account when handling employee injuries.
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As a practice, employers, carriers and TPAs should 
allow the claimant to schedule their own appointments.  
If an employee does choose to schedule an appointment 
during normal work hours for a compensable workers’ 
compensation injury, consideration should be given to 
paying wages for the time it takes the employee to go 
to that appointment.  If the employee would be working 
over 40 hours when taking into account time to attend 
that appointment the employer may be liable to pay the 
employee at their overtime rate.  
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There has been a fair amount written regarding the 
comparison of various states’ workers’ compensation 
laws. This year, the National Public Radio (NPR) and 
ProPublica1 jointly produced a series of articles com-
paring the benefits for specific kinds of injuries. The 
International Association of Accident Boards and Com-
missions (IAIABC) produces various comparative tools2 
on topics such as agency funding, legal fees, and more 
(though these are restricted to members of the IAIABC).  
The National Association of Workers’ Compensation 
Judiciary (NAWCJ) has published a series of compara-
tive studies in the last year also.3 Another paper on the 
NAWCJ website compares trends in insurance premiums 
over the last 20 years.4

These bring a “big picture” perspective to how the 
jurisdictions around the country share similarities and 
yet display sometimes marked distinctions.  One that is 
striking from the litigation perspective is how diverse 
the adjudication processes are. Using the exceptional 
work of Commissioner Delia Schadt (MD) and Workers’ 
Compensation Judge David B. Torrey (PA) as a founda-
tion,5 this analysis follows. 

There are essentially five adjudication system models, 
with some modifying characteristics with which each 
could be further subdivided. 

The first is the civil court model. Alabama now stands 
alone in this category. In Alabama, workers’ compensa-
tion disputes are decided by the same constitutional 
judges that hear criminal, family, and tort claims. The 
Alabama workers’ compensation regulatory agency 
does provide some dispute resolution services through a 
mediation program, but has no adjudicatory authority. 
Other states have workers’ compensation cases decided 
by judges within their judicial system, rather than ex-
ecutive agency judges.6 However, despite being part of 
their state’s judicial branch, these judge’s jurisdiction is 
nonetheless focused specifically on workers’ compensa-
tion claims. 

The second model has workers’ compensation regu-
lation and adjudication governed by a multi-member 
board or commission. In many of these settings, the 
commissioners act as the first level of appellate review 
in the jurisdiction. In several examples of this model, 
there are typically “administrative law judges” (ALJ),7 
“arbitrators,”8 “deputy commissioners” (DC),9 “hearing 
officers,”10 “judges,” 11“magistrates,”12 or “referees”13  

employed by the board or commission. These designees, 
of whichever title, conduct trials and render decisions. 
First-level appeals are then heard by the commission 
or board. Georgia, Hawaii, Mississippi and Virginia are 
good examples of this model. 

A third model has an integrated appellate process, but 
appeals are not heard by the regulatory commissioners or 
board members. In this model there is similarly a group 
of trial-level adjudicators using one of the various titles 
detailed above, and a second strata of specialist adjudica-
tors provide appellate review of trial judge decisions. The 
District of Columbia, Kentucky, Massachusetts, Minne-
sota, Pennsylvania and Tennessee are jurisdictions using 
a form of this example.  It is noteworthy that Tennessee 
only recently joined this model in 2014. Prior to that 
transition, Tennessee was the second-to-last adherent 
to the civil court model that now includes only Alabama. 

The fourth model is focused more specifically on ad-
judication, with little regulatory authority or appellate 
responsibility included in the adjudicatory organiza-
tion. The states using this model generally use the title 
of “judge” for the adjudicators. Jurisdictions using this 
model include Florida, Nebraska, and New Mexico. 

A fifth model functions with a board or commission, but 
without the delegation of trial responsibilities to depu-
ties or others. In this model, the commissioners or board 
members themselves hear the cases. In some of these ju-
risdictions, panels comprised of multiple commissioners 
may hear appeals of commissioner decisions. Examples 
of this model include Alaska, Indiana, Maryland, and 
South Carolina.

In addition to the distinctions in process and structure, 
there are distinctions in the size of various states’ ad-
judicatory agencies. Agency size may not be predictable 
based on the state’s area or population. 

 In terms of population, California is the largest state, 
with over 38 million people.14  It has 168 workers’ com-
pensation judges,15 or one judge for every 230,967 people.  
Wyoming has the least population in the country, about 
584,153.16 With 11 workers compensation adjudicators,17  
there is an adjudicator for every 97,818 people. It might 
be expected that population size and adjudicator popu-
lation would produce some figure between these two for 
each of the states. That is not the case however. 

The highest population to judge ratio is in Montana, 
not California. Montana has one workers’ compensation 

How Does Florida Compare, Do We Need 
More Judges?

By The Honorable David Langham
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judge. The population18 there is approximately 1,023,579. 
Thus the ratio in Montana is roughly 4 times what it is 
in California and 10 times what it is in Wyoming.  The 
top ten states in terms of population per judge are 

Judges19 Population per Judge20

Montana 1 1,023,579
Indiana 7 942,408
Texas 33 816,878
South Carolina 7 690,355
Florida 31 641,719
Maryland 10 597,641
Tennessee 11 595,396
Michigan 17 582,934
North Carolina 20 497,198
Illinois 26 495,407

Four of the nation’s ten most populous states 
are in this group: Texas (2), Florida (3), Il-
linois (5) and North Carolina (9). 21 It is note-
worthy that of the top five states based on 
population per adjudicator, only Florida and 
Texas are among the nation’s most popu-
lous states. Texas, however, has a voluntary 
workers’ compensation system. According to 
the Insurance journal, roughly thirty-three 
percent of Texas’ employers do not partici-
pate.22 Florida’s coverage is mandatory for 
most employers. 

As a corollary, which states have the lowest population 
per workers’ compensation adjudicator?

Judges23 Population per Judge 24

Alaska 18 40,930
Wyoming 11 53,105
Hawaii 16 88,723
Delaware 9 103,957
Rhode Island 10 105,517
Washington 61 115,763
Ohio 93 124,668
West Virginia 14 132,166
Pennsylvania 90 142,080
Oregon 26 152,702

 • How Does Florida Compare While large states are perhaps expected in the highest 
ratio list, two of the nation’s ten most populous states are 
in this group: Pennsylvania (6) and Ohio (7).

Interestingly, Montana also has the greatest land area 
per judge, 147,047 square miles.25  The casual observer 
would likely guess that Alaska would be first, based 
purely on its sheer size. Alaska is second, because Mon-
tana has one adjudicator and Alaska has 18. The top ten 
states in terms of land area in square miles per workers’ 
compensation adjudicator are

Judges26 Land Area Per Judge27

Montana 1 147,046
Alaska 18 36,468
South Dakota 3 25,707
New Mexico 5 24,320
North Dakota 3 23,568
Idaho 5 16,715
Nevada 7 15,795
Utah 7 12,129
Nebraska 7 11,051
Wyoming 11 8,893

Texas (8,139) and Kansas (8,228) are each close to the 
top ten as regards area per adjudicator. In this analysis, 
Florida (34th) is not even close. The square miles per 
judge in Florida is just under 2,000. The states with the 
least area in square miles per workers’ compensation 
adjudicator are

Judges Land Area Per Judge
Rhode Island 10 155
New Jersey 47 186
Delaware 9 277
Connecticut 16 347
Hawaii 16 404
Ohio 93 482
Massachusetts 21 503
Pennsylvania 90 512
New York 96 567
California 168 974

So, in some jurisdictions there is a great deal of ter-
ritory to cover. Depending on whether adjudicators and 
staff are centralized or distributed through a jurisdiction 
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continued, next page

 • How Does Florida Compare

could make access for proceedings difficult. It could be 
a long trip to trial, whether the judge is coming to the 
parties or vice-versa. 

The import of this data could be interpreted in a 
number of ways. Whether resources and personnel are 
distributed throughout a state may influence the amount 
of impact resulting from the volume of adjudicators 
compared to the state land area. Likewise, the mix of 
occupations between agricultural and industrial voca-
tions could impact the volume of adjudicators needed 
compared to population. 

The mediation element also bears discussion. Florida 
utilizes a mediation process mandated by statute for all 
workers’ compensation claims. There are other states 
that also mandate mediation, and still others that 
strongly encourage the process. To this end, Florida 
employs 28 full-time mediators. Other states, such as 
Georgia, Virginia and Washington, have judges perform-
ing the mediation function. One might argue that the 
volume of Florida adjudicators is artificially suppressed 
by the co-service of full-time mediators. That may be a 
valid criticism of the statistics herein. In the states in 
which adjudicators mediate, some are dedicated to the 
mediation process, while other adjudicators perform both 
mediation and adjudication functions.  

 With those caveats, however, these figures support 
that the Florida Office of Judges of Compensation Claims 
is one of the most efficient in terms of the volume of ad-
judicators. Florida’s rank of fifth overall in terms of the 
population of adjudicators compared to population is in-
dicative of a significant volume of claims or petitions per 
judge. In 2013-14 the volume of petitions for benefits filed 
in Florida was 59,292, approximately 1,912 per judge. 
The volume of new cases was 29,771, approximately 960 

per judge.28 Obviously many of those are resolved short of 
trial, but even those that are resolved result in motions 
for consideration, settlements that must be reviewed and 
approved, and various other ancillary responsibilities 
beyond trial itself. 

Much credit for the resolution of claims surely belongs 
to the mediators employed by the OJCC. Many issues 
resolve prior to mediation. On average, only about 25% 
of the OJCC mediations result in impasse,29 meaning 
that no issues were resolved. 

The remaining issues pending after mediation are 
heard on average within 150 days of petition30 filing; or-
ders are issued in an average of 14 days after hearing.31 
The work-ethic of the Florida Judges, bringing cases to 
trial in a timely manner and issuing timely orders is 
important. Parties in Florida know that disputes will 
be managed, and brought to trial. The days of waiting 
months or even years for a decision are behind us. This 
effectiveness brings parties and attorneys a faith in the 
process.

In the scope of a national comparison, the Florida Of-
fice of Judges of Compensation Claims demonstrates an 
efficiency that is a benefit to Floridians. 

(Endnotes)
1  Assault to Injury, http://www.propublica.org/series/workers-
compensation; including: The Demolition of Workers’ Comp (March 4, 
2015) https://www.propublica.org/article/the-demolition-of-workers-
compensation, Reforms by State, (March 4, 2015) http://projects.pro-
publica.org/graphics/workers-comp-reform-by-state, and How Much is 
Your Arm Worth? (March 5, 2015)  http://www.propublica.org/article/
how-much-is-your-arm-worth-depends-where-you-work. (Last visited 
May 2015).
2  Comparative Studies and Surveys, http://www.iaiabc.org/i4a/pages/
index.cfm?pageid=3990#Comparative Studies and Surveys. (Last vis-
ited May 2015)
3  Comparative Adjudication Systems Project, http://nawcj.org/com-
parative_law_n.htm. This includes papers on admissibility of medical 
records, fact-finding authority, firefighter presumptions, carve-outs, 
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and adjudicator details. (Last visited May 2015).
4  Langham, Comparing the Premium Cost of Workers’ Compensation, 
(March 17, 2015), http://nawcj.org/docs/Comparative_Law/Compar-
ing_the_Premium_Cost_of_WC.pdf. 
5  Delia Schadt and David B. Torrey, Workers’ Compensation Judges: 
Numbers, Appointment, Terms of Service, National Association of Work-
ers’ Compensation Judiciary, http://nawcj.org/docs/Comparative_Law/
NAWCJ_WCJ_Numbers_Terms_Appt_Schadt_Torrey_2014.pdf. (Last 
visited May 2015).
6  Nebraska and Rhode Island have their workers’ compensation 
judges as part of the judicial branch. 
7  Jurisdictions with “administrative law judges” include Arizona, 
Arkansas, California, Colorado, Connecticut, District of Columbia, 
Georgia, Kansas, Kentucky, Louisiana, Massachusetts, Mississippi, 
Missouri, North Dakota, Oregon, South Dakota, and Utah.  Schadt, 
supra.
8  Jurisdictions with “arbitrators” include Illinois. Schadt, supra. 
9  Jurisdictions with “deputy commissioners” include Iowa, North 
Carolina, and Virginia. Schadt, supra.
10  Jurisdictions with “hearing officers” include Delaware, Hawaii, 
Maine, Nevada, New Hampshire, Ohio, Texas, and Vermont. Schadt, 
supra.
11   Jurisdictions with “judges” include Florida, Minnesota, 
Montana, Nebraska, New Jersey, New Mexico, New York, Oklahoma, 
Pennsylvania, Rhode Island, Tennessee, and Washington. Schadt, 
supra.
12   Jurisdictions with “magistrates” include Michigan. Schadt, 
supra.
13   Jurisdictions with “referees” include Idaho. Schadt, supra.
14   State and County QuickFacts, United States Census Bureau, 
(2014 estimated population), http://quickfacts.census.gov/qfd/index.
html (Last visited May 2015).
15  Schadt, supra.
16  QuickFacts, supra. 
17 Schadt, supra.
18  The figures herein were calculated using the total state population. 
An argument can be made for excluding those residents who are not 
in the “traditional” working population, i.e. those under 18 and those 
over 65. However, excluding these population groups does not mark-
edly change the calculations and in the modern economy many in both 
groups are in the actual working population.
21  Id. 
22  Stephanie Jones, Opting Out of Texas Workers’ Comp Doesn’t Have 
to Mean Going Bare, Insurance Journal (June 5, 2014), http://www.
insurancejournal.com/news/southcentral/2014/06/05/330945.htm. 
25  Netstate.com, http://www.netstate.com/states/tables/st_size.htm, 
(Last visited May 2015). Includes land and water area.
28  OJCC Annual Report 2013-2014, P.14 (2014), http://fljcc.org/jcc/
files/reports/2014AnnualReport/Index.html#14/z. 
29  2013-2014 Settlement Report and Mediation Statistics of the Office 
of Judges of Compensation Claims, P.8, (2014), http://fljcc.org/jcc/files/
reports/2014SR-MSR.pdf.
30  Trials occur on a multitude of issues. Some are brought by a petition 
for benefits, others by motions of various descriptions. This average is 
a conglomeration of all trials, petition or motion. 
31  OJCC Annual Report, supra 1t 38-39.
David Langham is the Deputy Chief Judge of Compensation Claims. 
He serves on the Board of the NAWCJ, on the Board of the Workers’ 
Compensation Institute, as President-elect of the Southern Association 
of Workers’ Compensation Administrators, and on the Bylaws Commit-
tee of the IAIABC. 
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The NE Florida Joint Meeting of the American Inns 
of Court was held in Jacksonville, Florida on February 
24, 2015, with over 280 attorneys, judges and law stu-
dents from six different Inns attending. The event was 
hosted by the E. Robert Williams Inn of Court, which is 
the first workers’ compensation Inn of Court in Florida 
and only one of five Inns in the country that specializes 
in workers compensation.  In addition to the host Inn, 
the participating Inns included: the Chester Bedell Inn, 
Florida Family Law Inn, Robert M. Foster Inn of Nassau 
County Florida, William H. Stafford Inn of Tallahassee, 
Florida and the First District Appellate Inn.   

The program for the event was titled “Practicing Pro-
fessionalism:  Here and Across the Pond” with Keynote 
Speakers including Jacksonville Jaguars Senior Vice 
President and General Counsel Megha Parekh  and  
Barrister Peter Susman, Queen’s Counsel, from London, 
England.  

When the attendees arrived at the Adam Herbert 
Center on the campus of the University of North Florida 
they were thoroughly entertained with English themed 
fanfare including a live bag piper, bartenders with white 
court wigs, two large London city scapes that included 
Big Ben and the London Bridge and an I-movie of the 
Host Inn’s delegation to England/Ireland in 2013. 

During opening remarks, the Host Inn President, 
Workers’ Compensation Judge Ray Holley complimented 
the attendees from the various Inns for their support 
of the American Inn of Court movement and for their 
service to the profession. He also thanked his fellow 
members of the judiciary for their critical role in the 
success of the movement. 

Afterward, the Arlington, VA based American Inns of 
Court Executive Director; Brigadier General Malinda 
Dunn expressed her great appreciation for the regional 
inns holding such a successful event for four years in a 
row.  She pointed out that all of the participating Inns 
had reached platinum status, which is the highest rec-
ognition that an Inn of Court can obtain.

After being introduced by workers’ compensation at-
torney Richard Stoudemire, Senior VP Parekh noted 
that managing workers’ compensation litigation was an 

important part of her responsibilities as NFL players 
often suffered accidents/injuries almost every time a 
football game took place.   She also discussed the differ-
ences in her experiences with the acquisition of sports 
teams and conducting due diligence in the United States 
versus the United Kingdom and other countries.  Before 
joining the Jaguars, Parekh was involved with several 
M&A transactions including the Cleveland Browns NFL 
football franchise, and the Houston Astros baseball team.  
She was most recently involved with the Jaguars’ Owner 
Shad Khan’s purchase of the Fulham Football Club 
in London.  Some of most notable differences in other 
countries included: the speed and or lack of opportunity 
to perform due diligence prior to team acquisitions; cor-
ruption practices; lack of league requirements for vetting 
owners; VAT taxes; and labor differences.

Following the first keynote address, Executive Director 
Carla Montgomery of the Child Cancer Fund and work-
ers compensation attorney/volunteer Michael Rudolph 
presented an award to the host Inn via Judge Holley for 
supporting the charity’s mission of helping children and 
their families through the challenges of childhood cancer.  
This local charity has been affiliated with the Host Inn 
for five years. 

The second key note speaker, Peter Susman, was intro-
duced by workers’ compensation attorney Jake Schickel.  
Susman is a highly regarded barrister who lives and 
works in the Middle Temple Inn of Court in London 
and has been awarded the top designation of Queen’s 
Counsel.  Susman shared many amusing anecdotes of 
his experiences in practicing law in England and as 
serving as a judge.  He compared the two legal systems 
as being remarkably similar in that attorneys from both 
systems mostly treated each other with professionalism 
and civility.

Susman lauded the attorneys in North Florida for their 
reputation and stated that “the attorneys here did not 
have much to learn from the English attorneys regarding 
professionalism.”  Susman shared that one major differ-
ence in the U.K was the more polite and formal way that 
the attorneys and judges would refer to each other in 
court. Susman was a continuing education speaker when 

FLORIDA’S FIRST WORKERS 
COMPENSATION INN HOSTS AMERICAN 

INN OF COURT REGIONAL MEETING 
By Judge William Ray Holley and Alan M. Gordon Esq.

continued, next page
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 • Florida First Workers

the Host Inn visited the English and Irish Inns of Courts 
in 2013 and he is an honorary member of the E. Robert 
Williams Inn of Court.  The 2013 Inn trip was organized 
by Immediate Past President Alan Gordon and workers’ 
compensation attorney Michael O’Rourke.

Following the event, the other Inns expressed their 
appreciation for a well planned meeting.  The Host Inn 
was excited to host this event as it allowed the Inn to 
elevate awareness and showcase the legal practice of 
workers’ compensation.  

The American Inns of Court includes attorneys, judges, 
mediators and law students who are significantly in-
volved in the Inn’s mission, which is to promote profes-
sionalism, civility and provide tutelage and mentoring 
amongst members while playing an active part in North 
Florida’s legal community. 

Judge William Ray Holley has been a Judge of 
Compensation Claims since 2010.  He began his legal 
career as an assistant state attorney for the fourth judi-
cial circuit, which was followed by working as in house 
counsel for an international logistics corporation.  Judge 
Holley later joined the Law Office of Amy Warpinski, a 
Field Legal Office of Liberty Mutual Group, where his 
area of concentration was Florida and Geor-
gia workers compensation with a secondary 
focus on automobile and premises liability.  
Judge Holley has held numerous leadership 
roles during his career including serving as:  
Executive Committee member of the Confer-
ence of JCCs (elected two terms); Florida 
Bar Workers Compensation Executive Com-
mittee (elected two terms);  President of 
the Rotary Club of Southpoint; NE Florida 
District Chair of the Stetson Alumni Board 
(two terms);  President of Northeast Florida 
Division of the 440 Scholarship Fund; the 
Florida Bar Workers Compensation Rules 
Advisory Committee (appointed four terms); 
member of the American Inns of Court Pro-
gram Awards Committee; and President of 
the E. Robert Williams Inn of Court (elected 
two terms).  He has also received several 
awards including: Outstanding Alumni Rep-
resentative Award - Stetson College of Law 
in 2013; Leadership Stetson in 2011; Liberty 
Mutual Bravo Award in 2006 and again in 
2010;  and the Rotary Club of Southpoint’s 
Jake Olsen Service Above Self Award for 
2006-2007.  Judge Holley received his B.A. 
from Stetson University, a Master’s Degree 
in Public Administration from the Univer-

sity of North Florida and his J.D. from Stetson University 
College of Law.

Alan M. Gordon has been a Mediator for thirteen 
years for the Department of Administrative Hearings 
and the Judges of Compensation Claims for the State of 
Florida. He has conducted over 6000 mediations. Prior 
to that time he was the corporate counsel for a third 
party administrator. Before becoming an attorney, Alan 
had a diverse business career in risk management and 
commercial real estate and served in the United States 
Merchant Marine. He is a member of the Florida Bar, 
a Florida Supreme Court Certified Case Circuit Civil 
Mediator and a Certified Mediator for the United States 
District Court for the Middle District of Florida and holds 
Real Estate Brokers licenses in Florida and Georgia. 
Alan is a past Vice-Chair and Chair of the Florida Bar 
Standing Committee for Grievance and Fee Arbitration, a 
former Vice Chairman for the Northeast Florida Chapter 
of the Friends of 440 and is the immediate Past Presi-
dent of the E. Robert Williams American Inn of Court in 
Jacksonville, Florida. Alan holds an AV rating from Mar-
tindale Hubbell. He is a frequent presenter and author 
on mediation and ethics. Alan received his B.A. from the 
University of South Florida and his J.D. from the William 
Mitchell College of Law in St. Paul, Minnesota.
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Worker Compensation Forum 

Dawn Traverso and Jeffrey Jacobs - Speakers at 
The Forum this past April

Henry Roman also spoke at The Forum
Doug Myers, Ed Mallow, Holley Akers, Blake Hood and Heather Carbone

Circuit Judge Thomas Beverly, First DCA Judge Stephanie Ray

Mike O’Rourke, Ben Samuels, Alan Gordon, Holley Akers

The Vocational Expert Panel from The Forum - Gil 
Spruance, the Editor, David Lamont and Bill England

The Workers Compensation Forum was a great suc-
cess again this year thanks to the efforts of many of 
your section members, includeing the Forum Committee 
Chair Leo Garcia, Esquire, who who reported at a recent 
executive counsel meeting that this may soon become 
the top seminar in the stat with more sponsors and at-
tendees this year than ever before. Look for dates of the 
2016 Forum to be published soon and mark your clander. 
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Winter Retreat VistaWinter Retreat Vista

Apres Ski at the Winter Retreat

Beano’s Cabin Dinner at the Winter Retreat

Quite a studious group
at Winter Retreat

This year, the W/C Section’s 
Winter Retreat was held in Snow-
mass Colorado. It was a smash-
ing success (as always) thanks to 
Dawn Traverso’s efforts.  Watch for 
future announcements about next 
year’s event and if you haven’t 
participated before, you’re missing 
out on a fantastic opportunity to 
learn, share ideas and enjoy ca-
maraderie with an awesome group 
of regular attendees.  Word on the 
street is that next year’s retreat will 
be held at Beaver Creek – a great 
place for experts and novices alike 
with many opportunities for family 
fun.
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Pretrials – a monumental waste of time 
or useful tool?

By The Honorable Margaret E. Sojourner, JCC Lakeland

In the distant past there were times when I would 
arrive at the office of the Deputy Commissioner and sit 
down with opposing counsel and fill out a pretrial. We 
would then hand it to the Deputy Commissioner and 
begin the final hearing.  In these circumstances the 
completion of the pretrial really was a waste of time 
except as a billing opportunity for defense counsel. The 
rules changed and live pretrials prior to the hearing date 
were required.   Pretrials were set on Monday afternoon 
in Orlando and just about every local workers’ compensa-
tion attorney was present. Attorneys would move from 
one judge’s office to another catching up on the news, 
resolving some issues and completing pretrials.  The 
claimant’s pretrial usually set forth a “shotgun” claim 
which included a request for every possible benefit under 
the statute without any specificity.  The defense attorney 
would then list out every defense available also without 
specificity. The judge would sometimes review the claims 
and defenses in an attempt to narrow the issues, but 

often was unable to spend much time doing so due to the 
sheer number of pretrials scheduled. With the passage 
of Section 440.191 the claimant was required to list all 
claims in the petition with specificity. But there was no 
corresponding requirement for the defenses.  In person 
pretrials were excused if the parties filed a completed 
pretrial within a specified time prior to the scheduled 
pretrial hearing.  The result often was that the claimant 
listed all claims on all pending petitions and then mailed 
the pretrial to the defense counsel.  Often defense counsel 
would receive the pretrial within a day or so of the cut 
off period for avoiding the live pretrial and would list out 
all possible defenses and file the pretrial.  None of this 
served the purpose of the pretrial which is to narrow the 
issues and defenses and to apprise the parties of the mat-
ters to be litigated.  The November 2014 changes to the 
60Q rules will hopefully result in the pretrial becoming 
a useful tool rather than a waste of time.  

Rule 60Q-6.113 states that the parties shall confer and 
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 • Pretrials DCA 1989).  There are a number of affirmative defenses 
available in workers’ compensation matters including, 
but not limited to, apportionment, lack of coverage, un-
justifiable refusal of employment, termination for mis-
conduct, deemed earnings, failure to use a safety device, 
misrepresentation, statute of limitations and subsequent 
intervening accident. 

What is avoidance?  It is anything that rebuts or avoids 
the affirmative defense raised by the EC including, but 
not limited to, estoppel, misrepresentation by the em-
ployer or carrier, waiver and competence of the claimant.   

When objections are raised at hearing as to issues, de-
fenses and avoidances one of the first questions is going 
to be whether the issue, defense or avoidance was raised 
in the pretrial.  If not, the inquiry will turn to whether 
there was sufficient notice that the issue, defense or 
avoidance was being raised at hearing and whether the 
party raising the objection would be prejudiced if the 
objection were overruled.  The inquiry will be focused 
on the due process rights of the parties, which includes 
proper notice of the matters to be litigated. 

I often hear attorneys say that workers’ compensation 
is becoming too rule-oriented and that this places an un-
fair burden on the parties.  But in truth the completion 
of the pretrial is an opportunity to review the file and 
ensure that all necessary discovery has been timely set 
and completed.  And yes attorneys are very busy today 
and many say there is not enough time to go through each 
pretrial in such detail. But doing so will actually save 
time later as the rush to file a motion to extend time or 
for continuance can be avoided.  It will also save difficult 
and avoidable conversations with your client and mal-
practice carriers about why a claim, defense or avoidance 
was not allowed and why you did not raise it in a timely 
and appropriate fashion.  So are pretrials a useful tool or 
a monumental waste of time? Based upon the pretrials 
I have reviewed in the last four years I would hazard to 
guess that for many attorneys they are at best an an-
noyance and at worst a waste of time. Many if not all of 
the pretrials simply list all issues on all petitions filed 
prior to the final hearing.  In some cases this includes 
petitions filed but not yet mediated or where no pretrial 
has been filed.  In many cases there are defenses raised 
that are clearly not applicable but which are listed, one 
assumes, because they are on a list of defenses.  A simple 
review of the docket establishes that some issues have 
been resolved and dismissed by the parties and some at 
mediation prior to the pretrial, yet they are still listed 
as issues to be tried.  Some defenses have not stood up to 
the evidence and the EC is not intending to pursue them, 
but they are also still listed on the pretrial.  

The real answer to the question is that the pre-
trial is what the attorneys make it.  It should nar-
row the issues, notify the parties of all wit-
nesses and exhibits and move the proceedings 
forward.  It really shouldn’t be a waste of anyone’s time.   

complete a written pretrial stipulation.  The rule previ-
ously did not set forth a time frame in which claimant 
had to provide the pretrial to the employer/carrier.  EC 
attorneys often asserted that they received the pretrial 
the day it was due and did not have adequate time to 
complete the same.  This led to a fair amount of amended 
pretrial stipulations and amended exhibit and witness 
lists being filed.  The rule now requires claimant to pro-
vide the pretrial to EC no later than 14 days prior to the 
scheduled pretrial hearing.  EC is to complete its portion 
and return the pretrial to claimant within 7 days of the 
pretrial hearing. If a claim that is ripe, due and owing is 
not raised it is waived.  Similarly any defense or affirma-
tive defense not raised and any avoidance of the same 
not raised will be waived.  

So how does the pretrial become a useful tool?  Claim-
ant should review all petitions and list only those issues 
that are still pending rather than simply reciting what 
is requested on the outstanding petitions.  In reviewing 
those issues claimant can ensure that all discovery nec-
essary has been completed or has been timely scheduled 
to prove each element of the claim which remains at 
issue. The issues must be listed with specificity which 
means narrowing issues to conform to the evidence.  If 
TP benefits are at issue and the payout produced indi-
cates that some of the benefits have in fact been paid, 
the TP issue should be limited to what remains due. The 
EC must now list all defenses and affirmative defenses 
with specificity.  It is no longer acceptable to simply list 
broad categories of defenses.   If the EC is going to raise 
a defense of refusal of a suitable offer of employment the 
defense should at the least say that the offer was made 
by correspondence or phone call, by whom it was made 
and set forth the date of the offer. If the EC is going to 
raise misrepresentation it should set forth the nature 
of the misrepresentation and the date of occurrence; for 
example - state that the claimant failed to advise of or 
denied the existence of a prior work injury, set forth the 
date of the injury and to whom this misrepresentation 
was made. The EC should also consider at this time what 
elements of proof are required to establish the defense 
and whether further discovery is required. Finally the 
claimant should review the defenses raised and set forth 
any avoidance available.  If the claimant is seeking a 
one-time change in physician and the EC defends saying 
it authorized a physician, the claimant, if appropriate, 
should state that the EC’s response was not timely. By 
doing so all parties are given timely and clear notice of 
the issues, defenses and avoidances. 

What is an affirmative defense?  It is defined as any 
matter that avoids the action, that a plaintiff is not 
required to prove initially, but that the defendant must 
prove. Langford v. McCormick, 552 So.2d 964 (Fla. 1st 
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HRMCW ANNOUNCES PAUL L. WESTCOTT RETIRING TO 

BECOME PRIVATE MEDIATOR: PAUL L. LUGER TO LEAD FT. 
PIERCE OFFICE  

 
Winter Park – (January 20, 2015) –Hurley, Rogner, Miller, Cox, Waranch & 
Westcott, P.A. (HRMCW) has appointed Paul L. Luger managing partner of the 
firm’s Ft. Pierce office, which represents employers and insurance carriers across the 
Treasure Coast, Space Coast and Palm Beaches regions.     
 
Luger, who has been a partner with the firm since 2002, specializes in Workers’ 
Compensation matters, and has significant expertise in the professional employer 
organization (PEO), institutional and health care sectors.  In addition to providing 
counsel to clients, Luger serves as Mayor of the Town of Sewall’s Point, as an 
advisor to the mayor of Stuart/Martin County, and as a member of both the Treasure 
Coast Regional Planning Council and the Florida League of Cities Legislative 
Planning Committee.  
 
Luger is taking over for Paul L. Westcott, who is retiring from the practice of law to 
become a private mediator.  “Both Paul Westcott and Paul Luger personify the high 
standards that have always driven this firm,” said Rex Hurley, co-founder and 
managing partner of HRMCW.  “So it’s a nice passing of the torch from one to the 
other.  We will miss our retiring partner, and wish him well.  And we are so very 
pleased to have Paul Luger take the reins in the Treasure Coast.” 
 
About Hurley Rogner:   
Hurley, Rogner, Miller, Cox, Waranch & Westcott, P.A, (HRMCW) specializes in defending employers, 
insurance carriers and claims-handling entities.   HRMCW attorneys rank among the most skilled and 
respected in the industry, with 16 of the firm’s 25 attorneys Board Certified by the Florida Bar as 
Specialists in the practice of Workers’ Compensation. Headquartered in Winter Park, FL, the firm 
serves clients statewide through additional offices in Tallahassee, Ft. Pierce, Pompano Beach, Ft. 
Myers and Miami, and in Georgia through an office in Alpharetta, just north of Atlanta.   Founded in 
1992, HRMCW has been responsible for more than 295 appellate decisions that have shaped the 
practice of the Workers’ Compensation industry.   
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HRMCW NAMES JONATHAN L. COOLEY PARTNER 
 
 
Winter Park – (March 23, 2015) -- Hurley, Rogner, Miller, Cox & Waranch, P.A. 
(HRMCW) is pleased to announce that Jonathan L. Cooley has become a partner in 
the firm, which has defended the interests of  Florida employers, carriers & TPAs 
since 1992. 
 
Mr. Cooley joined the firm in 2003 and opened its Ft. Myers office in 2008, handling 
cases across Southwest Florida.  Florida Bar Board Certified as a Specialist in 
Workers’ Compensation, he provides counsel to numerous clients in the agricultural, 
Professional Employer Organization (PEO) and public entity sectors.  Cooley is 
certified as an instructor by the Florida Department of Insurance, and frequently 
presents seminars on Workers’ Compensation topics for continuing education credit.  
He earned his Juris Doctor with Magna Cum Laude honors from Nova Southeastern 
University, and holds a bachelor’s degree in Journalism from Liberty University. 
 
“Our clients value Jonathan’s knowledge, efficiency and aggressive approach to their 
defense,” said Rex Hurley, co-founder and Managing Partner of HRMCW.  “We are 
extremely pleased that he has become a partner in the firm.” 
  
About Hurley Rogner:   
Hurley, Rogner, Miller, Cox & Waranch, P.A, (HRMCW) specializes in defending employers, insurance 
carriers and claims-handling entities.   HRMCW attorneys rank among the most skilled and respected in 
the industry, with 16 of the firm’s 25 attorneys Board Certified by the Florida Bar as Specialists in the 
practice of Workers’ Compensation. Headquartered in Winter Park, FL, the firm serves clients statewide 
through offices in Tallahassee, Ft. Pierce, Pompano Beach, Ft. Myers and Miami, and in Georgia 
through an office in Alpharetta, just north of Atlanta.   Founded in 1992, HRMCW has been responsible 
for more than 295 appellate decisions that have shaped the practice of the Workers’ Compensation 
industry.   
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Legistrative Update

The 2015 Regular Session of the Florida Legislature 
will be remembered as one of the state’s most tumultu-
ous, defined by significant philosophical disagreements 
over health care expansion and funding which ultimately 
forced a Special Session now scheduled from June 1st 
through June 20th.  It will also be remembered as one 
of the most lackluster with no budget and little policy 
enacted amid the political drama.

The Session ended with the House of Representatives 
unilaterally and without prior notice announcing “sine 
die” on Tuesday, April 28th, at about 1:15 pm. That is 
unprecedented as the Session was slated to conclude 
on Friday, May 1st, at 11:59 pm, and historically most 
policy issues are decided in the final days and hours of 
legislative session.  Indeed, of the 1,754 bills introduced, 
only 231 passed.  

 
After the House concluded its work the Senate con-

tinued meeting on that Tuesday as well as the next day, 
Wednesday, April 29th and only considered bills that had 
passed the House and were in messages or some extraordi-
nary policy issues they knew would fail but did so to make 
a point.  The Senate Democrats filed a motion with the 
Supreme Court of Florida attempting to propel the House 
back to Tallahassee and while the Court agreed that the 
actions of the House were unconstitutional, they refused 
to order them back since there were only hours left in the 
Regular Session when they ruled on Friday, May 1st.

The dispute between the Chambers was related to the 
Florida Health Insurance Exchange (FHIX) proposal, a 
privatized Medicaid expansion, and funding for the Low 
Income Pool (LIP).  The Senate strongly supported these 
proposals while the House just as strongly argued for 
reforming LIP as well as pressuring the federal govern-
ment to release the hospital funds for indigent care. The 
Governor meanwhile was first against Medicaid expan-
sion, then for it, and finally against it again.  This battle 
made all other budget and policy negotiations impossible 
and led to the collapse of the Session.

Now the legislature will return to Tallahassee to con-
clude its only constitutionally mandated obligation, pass 
a balanced budget by June 30th.  (The respective budgets 
that passed each Chamber were $4.2 billion apart).  Spe-
cial Sessions must have a specific call - which means that 
the exact topics to be covered must be stipulated before-
hand.   At a minimum it will include the budget and the 
budget implementing bill as well as budget conforming 

bills, but it is believed specific legislative priorities of 
leadership may be integrated. All other policy items are 
dead for this legislative year.

Notwithstanding that the legislative process is in-
complete, below is a synopsis of the limited activity 
this session regarding Workers’ Compensation. Every 
stakeholder is awaiting the Supreme Court decisions 
on the two cases before them; one challenging limits on 
attorney’s fees in Workers’ Compensation cases, while 
the other focuses on a two-year limit for “temporary 
total disability benefits” and no significant legislative 
action is anticipated until that time. In the interim, I 
continue to represent you in Tallahassee and have been 
working with others in preparing the political environ-
ment for when Workers’ Compensation is soon again a 
key legislative issue.

CS/SB1060 and CS/HB1013 were the only bills filed 
regarding Workers’ Compensation.  Both bills dealt 
with legislative ratification of Workers’ Compensation 
Law, specifically to exempt rules adopting maximum 
reimbursement allowances and manuals for workers’ 
compensation medical treatment and care approved by 
the three-member panel.  Neither passed.

The Department of Financial Services (DFS) adopts 
rules establishing the policies and processes govern-
ing the billing and reimbursement of medical services 
under the Workers’ Compensation law.  Those include 
the maximum reimbursement allowances approved by 
a three-member panel composed of the Chief Financial 
Officer (or a designee) and a representative of employers 
and employees.  The Department, in cooperation with 
and support of the three-member panel, adopts three 
reimbursement manuals related to workers’ compensa-
tion medical services; one each for individual health care 
providers, hospitals, and ambulatory surgical centers.  
Whenever the three-member panel approves revised 
maximum reimbursement allowances, which is annually, 
a legislative ratification is necessary.

The bills would have required DFS to adopt, by order, 
the maximum reimbursement allowances approved by 
the three-member panel and would have obviated the 
need for legislative ratification.  The order, however, would 
have been subject to an administrative hearing and ju-
dicial review under the Administrative Procedures Act. 
Fausto Gomez - fgomez@gomezbarker.com

By Fausto Gomez
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City of Miami Beach/Johns Eastern v. Marten, ___ 
So. 3d ___ (Fla. 1st DCA 12/30/14)
Payment of IBs/Knowledge of MMI by Carrier

In a short opinion, The DCA reversed the JCC’s award 
of penalties and interest (DOA ’97).  Under F.S. 440.15(1)
(3)1 (1996), IBs are payable within 20 days of the carrier 
having knowledge of the claimant’s permanent impair-
ment rating.  The DCA found the evidence was undis-
puted that the E/C paid within that period of learning of 
the PIRs assigned by the claimant’s IME doctor. Previous 
authorized doctors had determined the claimant had no 
permanent impairment rating. 

The DCA opinion provides almost no facts of the under-
lying case, but the Order indicates that in this presump-
tion claim, doctors placed the claimant at MMI in 1997, 
but provided no condition or rating.  The evidence also 
showed the carrier sent DWC-25s and DWC-9s to the 
doctors on a regular basis, but did not receive responses. 
Once the claimant’s IME assigned a rating for hyperten-
sion and another for palpitations/arrhythmias in 2013, 
the carrier paid IBs within 20 days of learning of the 
IME’s opinion. The JCC cited to the 2010 Gauthier case, 
which holds the carrier has an obligation to investigate 
such issues. The DCA case does not cite to Gauthier, 
seemingly finding the carrier’s attempts to obtain a rat-
ing to be sufficient. 

City of Ft. Pierce/Fla. Mut. Ins. Trust v. Spence,  ___ 
So. 3d ___ (Fla. 1st DCA 12/30/14)
MCC/Pre-Existing Conditions

The E/C appealed and the claimant cross- appealed the 
JCC’s decision ordering (1) the E/C to provide facet injec-
tions, but (2) denying an ortho and C5-6 discectomy and fu-
sion.  Following a compensable car accident, the claimant’s 
pain management doctor recommended cervical branch 

blocks, although he opined 70% of the cause was due to 
degenerative disc disease. This opinion was based in part 
on a family doctor’s finding that those were usual find-
ings for a 44 year old patient. Relying on Bysczzynski, the 
JCC awarded the injections.  The DCA reversed, noting 
the JCC did not have the benefit of their recent (12/3/14) 
Pabellon-Nieves decision, which holds that it does not 
matter if a claimant has pre-existing age appropriate 
findings, but rather whether those findings are the MCC 
for the recommended treatment.  Although the DCA 
found the JCC erred in excluding the testimony of an au-
thorized doctor whose (unrefuted) opinion recommended 
the surgery, they found this to be harmless error given 
that his reliance upon the pain management’s doctor’s 
testimony that the main pain generator was facet joints 
and not the disks provided the “reasonable evidentiary 
basis to do so”.  

Jackson v. Columbia Pictures/Fireman’s Fund, ___ 
So. 3d ___ (Fla. 1st DCA 12/16/14)
Certiorari/Compelling Claimant to attend IME/
Compelling Medical Care

Claimant filed two separate Petitions for Writ of Cer-
tiorari, challenging the JCC’s order compelling him to 
attend an authorized doctor appointment and compelling 
him to attend the E/C IME.  Claimant was injured in a 
20 foot fall in 1986, and a 1992 DCA opinion approved an 
award of attendant care for the claimant in the nature 
of “remote surveillance” or “oversight”.  Thereafter, the 
claimant was incarcerated from 4/93-9/05 and 5/08 – 
7/12.  An Order in July of 2008 awarded attendant care 
benefits “actually rendered”. In 2010, claimant filed a 
PFB seeking payment of attendant care provided by the 
State of Florida for all periods claimant was in prison at 
$20/hr.  In 2014, upon the E/C’s motion, the JCC ordered 
the claimant to attend an authorized medical appoint-

Case Law Update
District Court of Appeal Cases

by Rogers Turner, Esq., Winter Park, FL
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ment, and ordered his attendance at an IME.  With 
regard to the order compelling attendance at an autho-
rized medical appointment, the DCA found the claimant 
satisfied the requirements for certiorari of irreparable 
harm, which are “(1) a departure from the essential re-
quirements of the law, (2) resulting in material injury for 
the remainder of the case (3) that cannot be corrected on 
post judgment appeal”). They found the “invasive nature” 
of the examination could not be undone on appeal, that 
no portion of the statute authorizes a carrier to compel 
attendance, and that an updated authorized eval would 
not impact the claimant’s claim for past attendant care. 
With regard to the order compelling the IME, the DCA 
limited this IME to the extent will deal solely with the 
specific issue before the JCC and no other issues.  

Nucci/Leon v. Target Stores, et al, ___ So. 3d ___
(Fla. 4th DCA 1/7/15)
Discovery of Electronic Data/Privacy Considerations

The Fourth DCA denied the Plaintiff ’s Petition for 
Certiorari, which argued the circuit court abused its 
discretion in ordering her to provide photographs primar-
ily stored on her Facebook account.  Plaintiff alleged she 
sustained injuries in a 2010 slip and fall at Target. Prior 
to her 9/4/13 deposition, Target’s lawyer viewed her Face-
book account, which contained 1,284 photographs. Two 
days later, the account had only 1,249 photos.  Thereafter, 
Target moved to compel inspection of her FB profile, and 
that she not delete further items.  At an initial hearing 
on the motion, the court denied Target’s motion as vague, 
overly broad and unduly burdensome. However, Target 
subsequently sent more specific discovery requests, to 
which the Plaintiff also objected. The Order on appeal 
compelled production of (1) screenshots from FB and any 
other social media site and (2) cell phone photos and call 
logs relating only to the Plaintiff. 

Plaintiff argued that the Order (as to the social net-
work sites only) constituted an invasion of privacy, that 
the requests were a fishing expedition and that her ac-
tivation of privacy settings amounted to an invocation 
of federal law. Target argued that the photos would be 
relevant to compare her condition pre and post accident, 
the photos were not private or privileged and that the 
order was sufficiently narrow and specific to the instant 
lawsuit. 

The DCA denied Plaintiff ’s Petition, finding that the 
photos sought were potentially “powerfully relevant” to 
the issue of damages in a personal injury suit. They held 
that this relevancy trumps any privacy right, especially 
as the court concurred with case law holding that photos 
posted on social networking sites are neither privileged 

nor protected, regardless of privacy settings.  They dis-
tinguished photos on such sites from medical records or 
attorney/client communications which can be privileged, 
especially where any “friend” on the site may copy or 
disseminate the photos. Additionally, they noted that FB 
users acknowledge that their personal information will 
be shared with others.  Finally, they rejected Plaintiff ’s 
claim that the Federal “Stored Communications Act” has 
any application, as it applies only to providers of com-
munications services, and not individual users. 

Appel v. Bard,___ So. 3d ___ (Fla. 4th DCA 1/21/15)
5th Amendment Privilege/Discovery

Plaintiffs obtained an order requiring Defendant to 
answer deposition questions and interrogatories asking 
whether he had filed federal income tax returns 2005-
2010. Defendant filed a Petition for Certiorari, seeking 
to quash the order compelling him to answer. The DCA 
granted Defendant/Petitioner’s Petition.  Where a party 
requests information and the opposing party asserts a 
5th Amendment Privilege, the court “must exercise its 
discretion and determine whether it is reasonably pos-
sible that answers to either interrogatories or deposition 
questions could evoke a response “forming a link in the 
chain of evidence which might lead to criminal prosecu-
tion.” The privilege is inapplicable only “if the testimony 
sought cannot possibly be used as a basis for, or in aid 
of, a criminal prosecution against the witness.” The DCA 
found that compelling Appel to answer yes-or-no in re-
sponse to whether he filed tax returns would force him 
to admit or deny the very thing the government would 
be trying to prove in a federal tax prosecution—an es-
sential element of the crime, presumably “aiding” the 
prosecution by lowering the government’s burden. The 
DCA disagreed with the plaintiff/respondent’s argument 
that because the IRS is already aware of his filing status 
he should be compelled to answer.   

Shannon v. Cheney Bros. Inc./Travelers,___So. 3d 
___(Fla. 1st DCA 1/30/2015)
Appellate Review/Orders Denying Advances

Claimant sustained workplace injuries in 2010. There-
after, claimant sustained injuries in a non work related 
car accident, and the authorized doctor eventually indi-
cated the workplace injury was no longer the MCC of any 
further disability or need for treatment. Claimant filed 
two PFBs, and also sought a $2,000 advance.  The JCC 
denied the motion for advance in a “Final Evidentiary 
Order” on 12/18/13. The claimant did not appeal this 
decision within 30 days. The JCC then subsequently 
denied the two PFBs in a Final Evidentiary Order dated 
4/30/14.  Within 30 days of that Order, claimant filed a 
Notice of Appeal as to both Orders. The DCA affirmed the 
JCC’s denial of the PFBs without comment. They wrote 
fairly extensively though, on the issue of whether the 
Order denying the advance was a final order (requiring 

 • Case Law Update
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a notice of appeal within 30 days) or a non-final order, 
which could be appealed following “the end of judicial 
labor”. Interestingly, the E/C agreed with the claimant’s 
position, but the DCA rejected this stipulation regarding 
their jurisdiction to consider the denial  of the advance. 
The opinion notes that workers’ compensation litiga-
tion is by nature piecemeal, that they routinely have 
considered orders dealing with advances as Final Orders 
and that orders awarding advances have previously 
been considered as Final Orders.  The DCA rejected the 
claimant’s supporting case law, noting it did not deal 
with workers’ compensation litigation.  The opinion notes 
with approval that advances are a “stopgap, which can 
be (and, by its nature, should be) made before entitlement 
to other benefits (or even compensability) is determined”.  

Jacobs v. Clarkwestern Bldg. Systems/Travelers, 
___ So. 3d ___ (Fla. 1st DCA 1/30/2015)
MCC/Opinion of EMA

Claimant sustained a low back injury, and thereafter 
the claimant underwent several MRIs showing findings 
at L4-5. Eventually, the authorized doctor ceased treating 
the claimant and the E/C denied ongoing care, asserting 
the work accident was no longer the MCC. That issue 
proceeded to an EMA, who noted that the updated MRI 
now showed findings at L5-S1, and not L4-5. However, 
the EMA nevertheless stated the work accident remained 
the MCC, assigned a 6% rating (even though the bulge 
was now at a different level) and deferred to pain man-
agement doctors about the need for pain management. 
The pain management doctors opined she did need the 
treatment. The DCA found the JCC applied the correct 
law, but incorrectly interpreted the EMA’s testimony. 
They noted the EMA expressly stated the injury (upon 
which they found the rating was based, regardless of the 
apparent discrepancy in levels of the spine) was the MCC. 
The DCA reversed and remanded the case for the JCC 
to review whether clear and convincing evidence exists 
to reject the EMA’s opinion.  

Miami Dade County v. Mitchell,___So. 3d ___ (Fla. 
1st DCA 2/5/2015)
Law Enforcement Presumption/Congenital 
Conditions

The JCC found the E/C failed to rebut the law enforce-
ment presumption under F.S. s. 112.18(1)(a). The parties 
stipulated that the claimant met all elements, which 
then places the burden on the E/C to show, in this case, 
that the claimant’s supraventricular tachycardia (SVT) 
was due to a non occupational cause. Two doctors testi-
fied and the JCC found the evidence did not support the 
E/C argument that the claimant’s slow pathway acces-
sory (SPA) was congenital. The DCA reversed, noting 

that while initially the medical evidence indicated the 
doctor accepted by the JCC did not know when the SPA 
occurred, on re-direct, the doctor testified the claimant 
was most likely born with the condition. As the Order 
did not reject or reconcile this testimony, the decision 
was reversed and remanded for a re-examination of the 
medical evidence. 
Gonzalez v. McDonalds/Amerisure,___ So. 3d ___ 
(Fla. 1st DCA 2/18/15) 

Attorney Fees  

In a brief, written PCA opinion, the 1st DCA again 
rejected a claimant’s arguments that they were entitled 
to an hourly fee on a post 9/1/09 date of accident case.   

Roof Painting by Hartzell, Inc./Summit Claims 
Holdings/Claims Center v. Hernandez/Colors 
Const./Guarantee Ins., __ So. 3d ___ (Fla. 1st DCA 
2/16/15)

Dual Employer Doctrine
The DCA reversed and remanded the JCC’s finding 

that the claimant was a dual employee of a contractor 
and subcontractor, and that each was liable for benefits to 
the claimant equally.  A property management company 
hired Hartzell to perform pressure cleaning and stain-
ing work. Hartzell sub-contracted with Colors Const. 
who would provide the labor for the job. The claimant 
only pressure washed and stained as part of his job for 
Colors. Although neither party argued for its applica-
tion, the JCC determined that each entity was a dual 
employer. The DCA rejected this analysis, noting such 
a finding requires (1) a single employee under contract 
with two employers, (2) who is under separate control 
of each employer and (3) who performs services for each 
separately for largely unrelated functions.  The court 
noted that F.S. 440.10(1)(b) appeared more applicable as 
the express terms of the subcontract seemed to provide 
coverage for all employees, including the claimant.  A 
footnote indicated that the employer/employee relation-
ship issue was determined prior to the merit hearing in a 
separate Evidentiary Order by a different JCC.  The DCA 
affirmed the cross appeal issues of Colors challenging the 
JCC’s striking of their defenses and disallowing their 
proposed amendment to include a “borrowed servant” 
defense without comment.    

American Airlines/Sedgwick v. Hennessey, ___ So. 
3d ___(Fla. 1st DCA 2/23/2015)
Attendant Care/Submission of Evidence

The  E/C appealed an award of attendant care for a 
finite period, payable to the Claimant’s wife.  Claimant 
cross-appealed seeking an increase in the time awarded.  
Claimant’s compensable torn meniscus surgery re-
sulted in an infection requiring several hospital stays 
and a lengthy course of antibiotics.  The E/C provided 
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a home health nurse on a daily basis until the wound 
healed.  The claimant had the authorized doctor provide 
a hand-written, undated note stating the claimant’s 
wife was providing non-professional attendant care 24 
hours per day from the date of accident (9/29/13) and 
was to continue to do so until the claimant healed.  In a 
subsequent medical report, the doctor clarified that the 
non-professional attendant care was needed from 9/29/13 
through March 11, 2014 at 12 hours daily.  

At trial, the E/C sought to admit the home health 
nurse’s deposition, although they had not included the 
nurse as a potential witness on the pretrial. The JCC 
sustained the claimant’s objection and refused to admit 
the deposition.  The 1st DCA discussed past case law 
allowing the admission of late disclosed evidence which 
does not result in actual prejudice. The opinion notes that 
the claimant merely expressed “surprise”, and the JCC 
made no findings as to why she sustained the objection. 
The 1st DCA noted that because the excluded evidence 
“could have had an impact on the awarded benefits, the 
award is reversed and remanded for consideration of the 
nurse’s testimony.”

Finally, the 1st DCA agreed with the E/C’s argument 
that a “blanket award” of past attendant care (i.e. 8 
hours per day & 4 hours per day, 7 days per week) was 
not appropriate.  Rather than the 56 hours per week 
awarded by the JCC, the actual attendant care provided 
should be awarded (i.e. 7.5 hours per week).  The DCA 
also precluded the Claimant from presenting additional 
evidence on remand.  

Todd Perry’s former attorneys, James A. Walker, 
Esq. and James A. Walker, P.A. v. Todd Perry, 
Signal Services Industries Inc. and Bridgefield 
Employers Ins. Co., ___ So. 3d ___ (Fla. 1st DCA 
2/26/2015)
Attorney Fees and Costs/JCC jurisdiction  

The claimant’s prior attorney, who represented the 
claimant for multiple WC claims and federal wage and 
hour claims,  appealed an order of the JCC which sought 
to determine what amount of the $40,000 that attorney 
held in trust should be awarded to him. The former at-
torney argued the JCC did not have jurisdiction to rule 
on the cost issues related to the Workers’ Compensation 
case, which the DCA rejected. They also held the JCC 
correctly determined she did not have jurisdiction to 
rule on costs associated with attendant wage and hour 
claims under federal law. The DCA did hold that the JCC 
reversibly erred in ruling on an issue of costs relative to 
the pending appeal of an E/C paid attorney fee and cost 
issue, as the issue of claimant paid appellate costs was 
not yet ripe.   

AMS Staff Leasing v. Taylor/Diamond K Resources 
LLC.,___ So. 3d ____ (Fla. 4th DCA 3/4/15)
Arbitration Clauses/Enforceability

The DCA reversed the circuit court’s decision not to 
enforce an arbitration clause. Taylor signed a contract 
to perform work for Diamond K as a leased employee of 
AMS.  He alleged Diamond K had him fill out the AMS 
paperwork in haste, without really reading it, and with 
the admonition he would be fired if he did not complete 
the forms. The AMS forms contained an arbitration 
clause, indicating that any and all claims “arising under 
employment…” would be subject to arbitration in Dallas, 
Texas where AMS is headquartered.  Taylor subsequently 
injured himself while working and AMS/Diamond K later 
terminated him. He then sued both entities for wrongful 
termination.  AMS entered a limited appearance, con-
tending that Taylor was required to arbitrate his claims 
per the agreement rather than litigate. Taylor countered 
his case should not be subject to arbitration because: (1) 
AMS waived enforcement of the agreement by not seek-
ing arbitration in the workers’ compensation case; (2) the 
arbitration agreement violated public policy because it 
failed to exempt workers’ compensation matters and be-
cause it required a Florida hourly-wage worker to travel 
to Texas to arbitrate a claim of wrongful termination, 
and (3) the arbitration agreement was unconscionable 
and was procured under duress. The circuit judge denied 
AMS’ Motion, agreeing with Taylor as to his first and 
second arguments. The DCA reversed, noting the agree-
ment does not violate public policy, that the agreement 
does not violate the remedial purpose of the statute, and 
that the F.S. 440.205 claim is separate and distinct from 
claims for WC medical and indemnity benefits. Addition-
ally the DCA held AMS did not act in such a way to waive 
arbitration, Further, as the agreement is governed by the 
(Federal) FAA, and not Florida’s arbitration code, the fact 
that the agreement provides for arbitration in another 
state was not grounds to invalidate it. Finally, the DCA 
noted the judge’s order did not provide evidence of either 
duress or unconscionability, which can serve as defenses 
to enforcement of an arbitration clause.  

Bonafide Masonry/Retail First Ins. Co./Claims 
Center v. Saxton, ___ So. 3d ___ (Fla. 1st DCA 
3/5/15)
Appellate Jurisdiction/Non Final Orders

The DCA dismissed appeals of two non final orders. 
The DCA dismissed the appeal of the first Order, issued 
9/3/2014, for failure to timely file a notice of appeal. The 
DCA’s dismissal of the appeal of the second non-final 
order of 9/23/14 was based on Fl.R.App.P. 9.180(b)(1)(A), 
which allows the DCA to review non-final orders that 
adjudicate jurisdiction.  The DCA found no proof that 
the non final order in question adjudicated jurisdiction. 
The Record showed that the JCC declined to rule on the 
jurisdictional question (although not noted in the opinion, 
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the parties were litigating a utilization review issue). The 
JCC asked the Appellants to file an evidentiary motion 
supporting their allegations, but rather than accept that 
invitation they appealed the 9/3/14 order prematurely.   
Gonzalez v. AMC/CCMSI,_____ So. 3d ____ (Fla. 
1st DCA 3/12/2015)
EMAS

Claimant filed a petition for writ of certiorari chal-
lenging an order of the JCC appointing an EMA. The 
physical examination by the EMA, were it to take place, 
would constitute harm not remediable on appeal because 
claimant objected to being physically examined. The DCA 
noted though, that a disagreement in medical opinions 
existed which was sufficient for the JCC to order the 
objected-to examination.  Thus, the JCC did not depart 
from the essential requirements of law. They noted any 
harm that might result from the EMA’s being asked 
to opine on facts or issues of law that are not properly 
within the EMA’s purview could be fully remedied on 
appeal. Therefore, they denied the requested relief. 

Cortes-Martinez v. Palmetto Vegetable Co. LLC/
Claims Center,___So. 3d ___ (Fla. 1st DCA 3/10/2015)
Attorney Fees/Calculation of Statutory Formula

The parties agreed at mediation to settle the case for 
$28,500, from which the claimant attorney would be 
paid a (20/15/10) statutory fee of $3,600 pursuant to 
F.S.§440.34(1)(2009).  The parties further agreed the E/C 
would pay the claimant attorney an additional fee based 
on the claimant attorney having secured $4,940.54 in 
past indemnity, paid as a result of prior litigation. The 
parties submitted the attorney fee agreements to the 
JCC for approval. The JCC approved the statutory fee 
on the washout amount of $28,500, but would not ap-
prove the fee based on 20% of the prior benefits obtained. 
The JCC reasoned that there can only be one $5,000 
in benefits to which the 20% attaches, only one $5,000 
amount to which the 15% attaches, and once $10,000 is 
reached, any remaining attorney fees would be limited 
to 10%. The DCA examined the plain language of F.S. 
s. 440.34(1), and rejected the JCC’s analysis. The court 
reasoned that that section’s reference to “the” claim sug-
gests there would be more than one claim subject to the 
full formula.  They also looked to sub section (2) of that 
section, which eliminates “benefits secured” from future 
medical benefits to be proved on any date more than five 
years after the claim is filed. The court reasoned that 
under the JCC’s conclusion that “the” claim can only 
be the first claim filed, then contested medical benefits 
secured more than five years after the first claim would 
not result in payment of any attorney fee. They reversed 
and remanded for entry of an order consistent with their 
opinion.  

Mitchell v. Osceola County School Board/Johns 
Eastern/Liberty Mutual,___ So. 3d ____ (Fla. 1st 
DCA 3/10/2015)
Statutory Employer/Evidence of Contractual 
Obligation

Claimant was a student at Hagerty High School (HHS) 
participating as an intern in a veterinary clinic housed 
at the high school.  After being bitten by a dog, claimant 
filed PFBs against the clinic and Osceola County School 
Board (OCSB).  The claimant dismissed PFBs against 
the uninsured clinic, and the parties bifurcated the is-
sue of employer/employee relationship as to OCSB. The 
claimant alleged, among other theories, that she was a 
statutory employee of OCSB under F.S. s. 440.10(1)(b). 
The JCC dismissed all PFBs, finding the claimant was 
not a statutory employee of OCSB as no contractual duty 
had been sublet to the clinic.  The DCA reversed and re-
manded the case for the JCC to conduct additional legal 
analysis regarding the “business partnership” between 
the clinic and OCSB.  The DCA noted that the students 
received clinical hours by assisting with services the 
clinic provided at a reduced cost to the residents of the 
county. They found it significant that OCSB prepared a 
pamphlet describing the involvement of the students, 
along with services and prices, which was distributed 
in the front office of the high school.  Neither the high 
school nor OCSB received any funds generated by the 
clinic.  The DCA noted that a finding of statutory em-
ployment does not require a written contract, and that 
even an advertisement may qualify to create evidence of 
such.  They cited the 1994 Antinarelli case (hotel found 
to be statutory employer of worker injured in onsite, 
but separately owned restaurant, where part of hotels 
marketing materials created voucher program for guests 
who ate meals in restaurant) as authority for possible 
establishment of a statutory employer relationship, given 
the provision of low cost vet care by OCSB.  On remand, 
the JCC is to consider in addition to the impact of the 
business partnership, the advertisement published by 
the county for the provision of vet services, which they 
found more significant than OCSB’s primary obligation 
to provide educational services. 

Echevarria v. Luxor Investments  LLC, AIF Ins. 
Co.,___ So. 3d ___ (Fla. 1st DCA 3/18/15)
Post MMI Medical Care/Requirement of Medical 
Necessity

Claimant sought an evaluation with his authorized 
neurologist for compensable injuries arising out of his 
2007 date of accident. The DCA affirmed the JCC’s de-
nial of the evaluation, which found the E/C proved the 
original accident was not the MCC of the need for the 
evaluation, and that “no further neurological treatment 
is medically necessary…”.  They wrote separately to 
refute claimant’s arguments that a claimant assigned 
a permanent impairment rating  is entitled to ongoing 
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palliative treatment as a matter of law, in the absence 
of  medical testimony establishing the need for such 
treatment.  The DCA found nothing in Chapter 440 or 
case law creates such a right. They distinguished the 
2005 Homler v. Family Auto Mart decision, which stated 
“The law is clear that once a claimant establishes a PI, 
he or she is entitled to ongoing palliative care for that 
condition”, noting in that case the claimant had medi-
cal testimony supporting the continuing need for such 
related treatment.  They acknowledged that some per-
manent injuries, although not requiring ongoing active 
treatment, may require periodic doctor visits “to ensure 
that the compensable injury is not worsening or in need 
of further evaluations or treatment”, but where, as here, 
there is no medical evidence of ongoing MCC, such treat-
ment is not awardable.   

Perez v. Southeastern Freight Lines, Inc./Gallagher 
Bassett Svcs, Inc.,___ So. 3d ___(Fla. 1st DCA 
3/20/15)
Compensability/MCC/Burdens of Proof

Claimant appealed the JCC’s denial of TTD benefits, 
accepting the E/C’s argument that the claimant failed to 
present evidence of “objective relevant medical findings” 
as required by F.S. 440.09(1). The DCA reversed, accept-
ing the claimant’s argument that 440.09 governs compen-
sability, and as the E/C stipulated to the compensability 
of the injury, the JCC applied the wrong legal standard. 
The DCA noted that after the claimant carries his burden 
to establish initial compensability, the E/C may not chal-
lenge the causal connection between the work accident 
and injury, but only the causal connection between the 
injury and the connected benefit.  Further the E/C must 
demonstrate a “…break in the causation chain... such as 
the occurrence of a new accident or that the requested 
treatment was due to a condition unrelated to the com-
pensable injury”.  The court noted that although the 
preceding language from the 2010 Jackson case consid-
ered a pre 1994 accident, the reasoning applies to later 
cases if the “break” is understood as occurring when the 
work related cause drops below 50% of the total need 
for the benefit at issue.  In the instant case, the E/C did 
not assert any such break, or an MCC defense. Claim-
ant, after a stipulation on compensability, is absolved of 
the need to reestablish objective relevant medical find-
ings, and if there is no evidence of a break in causation, 
claimant meets the burden to prove causal relationship 
between the injury and the benefit.  The opinion notes 
the claimant still must prove medical necessity, but found 
here that medical testimony taking the claimant off of 
work “due to ongoing symptoms or injuries from the …
accident” carried the claimant’s burden.   

The portion of the underlying Order regarding TTD is 
short. It indicates that the documents relied on to sup-
port TTD really had no information at all about injury.  
The Judge’s Order correctly identifies F.S. 440.09(1) as 
not only establishing the standard for “compensability” 
but for “any resulting manifestations”, which also re-
quires the objective relevant medical findings.  The DCA 
opinion repeats the same language regarding resulting 
manifestations, but then concentrates only on initial 
compensability.   

Stahl v. Hialeah Hospital/Sedgwick, ___ So. 3d ___ 
(Fla. 1st DCA 3/25/2015)
Co-pays and Impairment Benefits/MMI/
Constitutionality

Claimant requested a written opinion, so the DCA 
withdrew their 2/3/15 PCA and issued this decision.  
Claimant argued the $10 post MMI co-pay and elimi-
nation of Permanent Partial Disability Benefits in the 
2003 amendment make the Workers’ Compensation Law 
an inadequate exclusive replacement remedy for a tort 
action.  The DCA disagreed, noting that both of these 
changes pass the rational basis test. The copay provi-
sion furthers the legitimate stated purpose of ensuring 
reasonable medical costs after the injured worker has 
reached a maximum state of medical improvement, and 
PPD benefits were replaced with impairment income 
benefits.   

Box v. Tallahassee Fire Dept./City of Tallahassee,___ 
So. 3d ___ (Fla. 1st DCA 3/31/2015)
Motions for Summary Final Order/Standard and 
Burden of Proof

The DCA reversed the JCC’s entry of a Summary Final 
Order in favor of the E/C. After the claimant filed a PFB 
for payment of income impairment benefits at the correct 
rate, the E/C filed a Motion for Summary Final Order, 
alleging the IBs had been paid at the correct rate. Rule 
of Procedure 60Q-6.120(2) requires a finding that there 
is no material issue of fact, and that the moving party 
is entitled to judgment as a matter of law. The moving 
party has the burden to show there is no material issue 
of fact. The DCA noted that F.S. s. 44015(3)(c) provides 
two “correct rates” at which IBs may be paid with the 
distinguishing factor being whether the claimant is 
earning 100% of the pre-injury AWW. Here, the record 
did not reveal any evidence of the amount the E/C used 
to calculate the payment of the claimant’s IBs, which 
required reversal of the Summary Final Order.

Cuenca v. Nova Southeastern Univ./York Risk,___ 
So. 3d ___ (Fla. 1st DCA 4/9/14)
Attorney Fees/Medical Only Fees           

The DCA reversed the JCC’s decision not to enter an 
order approving a $1500 medical only fee and costs.  The 
claimant originally filed a PFB on 12/5/13 against Nova 
and PMA.  Counsel for the E/SA filed a Notice of Appear-
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ance 12 days later noting York was the proper S/A, and 
13 days thereafter filed a “Notice of Change of Servicing 
Agent” noting York assumed responsibility of the claim 
as of  12/1/13.  The E/SA never sought to dismiss this 
PFB.  A second PFB filed on 2/14/14 named York and 
PMA as carrier and sought the same benefits.  The E/SA 
attended mediation on 5/1/14, agreed to settle the claim 
for a lump sum including a statutory fee and costs, and 
the E/SA agreed to pay an additional $1500 medical only 
fee and $275 in costs. The JCC approved the fee on the 
settlement, but denied the side fee and costs, noting his 
review of the DOAH docket and the stipulation showed 
“presumably”  that the failure to respond to the first PFB 
was because of the wrong SA being listed, and that the 
second response was timely. He indicated the parties 
could seek modification or rehearing, which the claim-
ant attorney did, listing specifics to support entitlement 
to the medical only fee. That too was denied.  The DCA 
reversed, finding the record did not support the JCC’s 
presumptions and entitlement to the fee and costs ex-
isted. Additionally, they noted the JCC should have taken 
judicial notice of the records on the docket and provided 
advance notice of those documents outside of the records 
provided with the stipulation.

Limith v. Lenox on the Lake dba FTMI Operator 
LLC, et al, ___So. 3d ___ (Fla. 1st DCA 4/17/2015)
Prosecution of Attorney Fees/Motions to Dismiss/
Statute of Limitations

The DCA issued an opinion which clarifies the issue of 
reserved attorney fee and cost claims as it applies to the 
statute of limitations. Previously, the E/C asked the JCC 
to dismiss an outstanding reservation of attorney fees 
and costs under F.S. s 440.25(4(4)(i).  The DCA dismissed 
the E/C’s certiorari challenge to the JCC’s order denying 
that request.  The E/C argued that had the pending claim 
been dismissed, the limitations period would have run, 
barring the claim for a follow up visit that was asserted 
in a PFB filed after the Order denying the Motion to 
Dismiss. The DCA agreed that F.S. s. 440.24(4)(i) applies 
to pending fee claims, rejecting the claimant’s argument 
that reserving jurisdiction on all but fees and costs means 
there is no longer a PFB subject to dismissal.  The Court 
indicated the claimant could not have it both ways; i.e. 
have the fee and costs claims toll the SOL, but then not 
have that claim be subject to a Motion to Dismiss as it is 
not a PFB.  They further noted that although the statute 
says the JCC “may” dismiss a PFB for lack of prosecution, 
this discretion must be considered in the context of “good 
cause shown”.  The JCC did not provide any analysis on 
that issue, which the DCA found results in a potential 

indefinite tolling of the statute.  The DCA remanded for 
the JCC to determine whether such good cause exists. 
This decision provides the employers and carriers with 
a means to have outstanding fee and cost claims deter-
mined in a timely manner, rather than serving as an 
indefinite tolling mechanism.
Urguelles v. Oasis Café/Technology Ins. Co.,___ So. 
3d ___ (Fla. 1st DCA 4/15/15)
Attorney Fees/Fees applicable to statutory formula

The DCA reversed the JCC’s Order limiting attorney 
fees.  The JCC indicated that he reduced the stipulated 
fee amount under the 20/15/10 formula based on his 
interpretation that the first $10,000 in benefits secured, 
to which the percentages of twenty and fifteen percent 
would apply, had been “exhausted” with the approval of 
another attorney’s fee on a lump-sum settlement (which 
were collected by another attorney altogether). The JCC 
did not, however, have the benefit of the recent Cortes-
Martinez v. Palmetto Vegetable Co. case (3/10/15) where 
the DCA held that each separate and distinct attorney’s 
fee is subject to the 20/15/10 formula.

Coleman v. American Airlines/Sedgwick Claims, 
___ So. 3d ___ (Fla. 1st DCA 4/22/2015)
Prevailing Party Costs

The JCC entered an order awarding the E/C $2,645.70 
in taxable costs. The claimant appealed a portion of the 
award, asserting some of the awarded costs were unrea-
sonable or not properly taxable. The DCA agreed that the 
condensed versions of deposition transcripts (in addition 
to originals and one copy per deposition) were not a cost 
“reasonably necessary to defend the claims” and deducted 
$150 from the costs awarded. They modified and affirmed 
as to all other awarded costs.

Babahmetovic v. Scan Design Florida Inc./Zenith 
Insurance, ____ So. 3d ___ (Fla. 1st DCA 5/1/2015)
120 day Rule/One Time Change in Physician

The DCA reversed the JCC’s denial of a one time 
change based upon the E/C’s timely denial under the 120 
day rule. Claimant received an opinion from his treat-
ing physician a month after the accident indicating that 
the workplace injury (a lumbar strain) was 40% of the 
cause “regarding the lumbar spine”.  Twelve days later, 
the E/C issued a denial of compensability asserting the 
IA was not the MCC of the need for treatment.  The E/C 
asserted they properly denied compensability as they did 
so within 120 days of providing payment or compensation 
under F.S. 440.20(4)(2013).  Claimant then requested a 
one time change which the E/C denied. The parties asked 
the JCC to determine whether the IA was the MCC 
of the injury and need for treatment and whether the 
claimant was entitled to a one time change if the claim 
were not compensable.  The JCC ruled in favor of the 
carrier noting that the doctor determined the claimant’s 
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sprain from the accident combined with prior pathology 
and determined the IA was only 40% responsible for the 
need for medical care.  In reversing, the DCA examined 
the concepts of MCC and compensability, and noted 
there was no evidence that anything other than work 
caused the actual initial injury (the sprain).  As such, 
they determined MCC was inapplicable to determine the 
compensability of the sprain.   The DCA then examined 
the 120 day issue, reciting the language that upon ini-
tial payment, the carrier is to notify the employee it is 
paying pending further investigation and will notify the 
claimant within 120 days whether they accept or deny 
claim.  The carrier here did not issue a 120 day letter, 
which the DCA found precluded a denial based upon that 
statute/rule. The opinion holds “…an E/C who pays yet 
does not provide written notice “upon commencement of 
payment” cannot avail itself of the 120 day rule to deny 
compensability, because it has elected to “pay” rather 
than “pay and investigate”.  The court distinguished the 
2008 Falcon Farms case which denied a one time change, 
noting in that case there was no evidence of an injury. 
*The employer/carrier is filing a Motion for Rehearing 
and Rehearing en banc, based on the fact that the 
issue of the 120 day rule was not preserved below, or 
otherwise preserved for appeal.  The case appears to 
conflict with prior case law regarding an employer/
carrier’s responsibility under the 120 day rule, and 
the trigger being if an employer/carrier is “uncertain” 
of their responsibility.  The ruling also imposes a 
procedural default for any carrier that pays any money 
prior to filing the 120 day letter, and could encourage 
carriers to deny claims rather than lose that ability later.     

Macy’s/Macy’s Inc. v. Calderon, ___ So. 3d ___ 
(Fla. 1st DCA 5/1/2015)
PTD/MMI 

The DCA affirmed 4 of 5 issues on appeal without com-
ment. They affirmed the fifth issue, however of whether 
the claimant’s date of PTD should have commenced as 
of “statutory” MMI, or upon the date of actual medical 
MMI, per Westphal, which is awaiting a ruling by the 
Florida Supreme Court.

Broadspire/Crawford & Tampa and Stone 
Container Corp. v. Jones, ___ So. 3d ___(Fla. 1st 
DCA 5/8/2015)
Effective Date of Causation Standard/Attendant 
Care

Claimant sustained injuries in a workplace explosion 
in 1981 and has received authorized medical care for 
orthopedic injuries and psychological care for PTSD since 
that time.  In October of 2013 claimant sought payment 
of attendant care to his wife, which the E/C denied on the 

basis the care was (1) needed for an unrelated memory 
problem and (2) was of the type ordinarily provided by 
family members (gratuitous services).  The JCC awarded 
12 hours, the maximum allowed under F.S. s. 440.13(2)
(b)(2013). 

The DCA rejected the E/C’s first point on appeal, find-
ing the JCC did not err in applying the 1981 causation 
standard.  A lengthy analysis of the second issue con-
cluded that the JCC erred in awarding the 12 hours of 
attendant care.  The award was based on the treating 
doctor’s opinions that such care was medically necessary, 
but the only specific services so identified were for “daily 
reminders and the expressions of emotional support” for 
occasional anxiety attacks.  The DCA found these actions 
were gratuitous, in contrast to the statute’s requirement 
that such services be “extraordinary” (i.e. assistance 
with bathing, dressing, administering medications and 
sanitary functions).  Further, there was no evidence of 
safety related concerns to justify on call care.  The DCA 
reversed and remanded the attendant care issue for ad-
ditional specific findings.
Suarez v. Steward Enterprises/Travelers,___ So. 3d 
___ (Fla. 1st DCA 5/12/15)
Applicability of Witness Fee Cap to EMAs

The DCA granted the claimant’s Petition for Certio-
rari which quashes the JCC’s Order denying claimant’s 
request to limit the EMA’s deposition fee to $200 per 
hour.   The EMA indicated his deposition fee was $750 per 
hour, and required that the claimant provide a deposit 
of $750 prior to agreeing to provide testimony.  The EMA 
asserted he believed he was not bound by the $200 per 
hour limit due to his status as an EMA.  The JCC declined 
to determine the fee, concluding that giving a deposition 
is not a service contemplated by either the statute or the 
rule governing EMAs.   Further, the JCC concluded that 
because “the EMA is not a mere health care provider, but 
an expert,” the fee limitation in section 440.13(10) did 
not apply.   Certiorari is appropriate where a ruling (1) 
constitutes a departure from the essential requirements 
of law; (2) would cause material harm; and (3) cannot 
be adequately remedied on appeal.  The DCA analyzed 
those factors against all of the relevant statutes, rules 
and case law governing EMAs, health care providers 
and discovery. They noted that when read as a whole, 
the limits apply to EMAs as health care providers.  They 
noted all elements of certiorari were met in this situa-
tion, and a concurring opinion analyzed further potential 
issues that could arise where the EMAs fee exceeded the 
limitation in the statute.

CVS Caremark Corp/Gallagher Bassett v. 
McIntosh, ___ So. 3d ___ (Fla. 1st DCA 5/22/15)
120 Day Rule/Standard of Proof for TTD/Medical 
Claims

 • Case Law Update
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This was the second appeal related to the claimant’s 
workplace injuries while working as a pharmacist (McIn-
tosh v. CVS, 135 So. 3d 1157 (Fla. 1st DCA 2014).  The E/C 
appealed the JCC’s award of psychiatric care on remand, 
while the claimant cross-appealed denials of claims for 
TTD and inpatient psychiatric care.  The DCA affirmed 
the award of psychiatric care, affirming the JCC’s finding 
that the E/C failed to provide evidence of material facts it 
could not have discovered through reasonable investiga-
tion to deny compensability of the claimant’s PTSD. The 
DCA reversed the JCC’s denial of TTD and inpatient care 
however. With regard to TTD, the facts showed the JCC 
rejected the treating psychiatrist’s opinion on that issue, 
as he noted the claimant had returned to work post ac-
cident, albeit for periods she was not claiming.  The JCC 
also based that denial on a finding that the claimant was 
not wholly credible and thought she was not working due 
to unrelated reasons. The DCA noted that once claimant 
provided evidence of work related disability, the burden 
then shifts to the E/C to provide evidence that her dis-
ability status had changed. There was no such evidence. 
Additionally, the DCA found it “irrelevant” that the JCC 
rejected the medical evidence of TTD, citing to case law 
that holds that the inquiry is whether the claimant 
should have “reasonably relied on the instructions given 
to her by her treating physician”.  As there were no find-
ings to overcome claimant’s reliance on the restrictions, 
the denial of TTD was error.  The DCA found the JCC’s 
rejection of the authorized psychiatrist’s opinions on in-
patient care “conflicting” as he had accepted his opinions 
regarding ongoing psychiatric care, but provided a faulty 
basis as to why certain testimony was persuasive while 
other testimony was not.  The JCC asserted the doctor’s 
qualifying statement that she should have at least have 
an evaluation to determine if such care were necessary 
supported rejecting his testimony on the inpatient is-
sue. The DCA found that rather than detracting from 
his opinion on inpatient care, it supported it. The DCA 
remanded for the JCC to clarify the denial of inpatient 
care and to consider the alternate recommendation for 
an evaluation of that care.   

Pearson v. BH Transfer/Chartis Claims, Inc.,___ 
So. 3d ___ (Fla. 1st DCA 5/27/15)
Medical Benefits/Waiver of Defense of Medical 
Necessity

The DCA reversed the JCC’s denial of surgery.   The 
DCA noted the carrier failed to respond to the request at-
tached to the PFB within 10 days, and therefore forfeited 
their right to contest that the surgery was reasonable or 
medically necessary.   

The underlying  Order provides additional facts (the 

 • Case Law Update doctor making the request for surgery later character-
ized the surgery as “elective” and an EMA found the 
surgery not medically necessary), and more analysis of 
F.S.s.440.13(3)(i) by the JCC than the DCA. However 
the bottom line here is that carriers receiving requests 
for authorization under this subsection must respond 
to the request within 10 days if they want to challenge 
medical necessity.
Booker v. Sumter County Sheriff’s Office/NARS, 
___ So. 3d ___ (Fla. 1st DCA 5/29/15)
Daubert Standard/Timeliness and Sufficiency of 
Daubert Motions

The DCA affirmed the JCC’s denial of compensability, 
but wrote to address the majority of the claimant’s is-
sues, which centered on the Daubert standard. Daubert 
seeks to eliminate expert testimony that is based on 
“pure opinion”.  It requires that if an expert testifies, 
such opinions must be (1) based on sufficient facts or 
data, (2) be the product of reliable principles or methods; 
(3) and be based on the expert’s reliable application of 
principles and methods to the facts of the case.  The judge 
has discretion to act as a gatekeeper of such testimony 
under Daubert. In this case, the claimant appealed the 
JCC’s finding that his Daubert objection to the E/C’s 
IME was untimely.  The DCA noted that although the 
basis of the E/C’s IME’s opinions were clear in his IME 
report in April of 2014 and again in his May deposition, 
claimant’s first objection came two weeks prior to the 
September 28, 2014 Final Hearing, and filed a motion to 
strike only four days prior to the Final Hearing.  Thus it 
was untimely. In addition to requiring a timely Daubert 
objection, the motion must be facially sufficient, placing 
the opposing party on notice of the specific objections and 
giving them an opportunity to cure the defects. (i.e. any 
“conflicting medical testimony”). Unsubstantiated facts, 
suspicion or speculation is not sufficient.  Likewise, a 
generalized “Daubert objection” during a deposition is 
also insufficient.  In finding the JCC did not abuse her 
discretion in admitting the testimony, they analyzed the 
actual testimony of the E/C’s experts, noting that the 
doctors “were well-acquainted with the claimant’s medi-
cal history and current medical condition, they relied 
on published medical studies generally accepted within 
the medical community, and they applied the results of 
those studies to the facts of this case in reaching their 
opinions on causation.”   

Carlson, et al v. Fedex Ground Package Systems, 
Inc., ____F. 3d ___ (11th Cir. Ct. of App. 5/28/2015)
Independent Contractors/Employees
The 11th Circuit reversed the Federal District Court’s 
award of summary judgment for Fed Ex, finding the 
question of whether the drivers are employees or 
independent contractors is a jury question. The drivers 
allege they are employees.  The case provides a lengthy 
analysis of applicable Florida law on the independent 
contractor/employee issue.  
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LEGAL RESEARCH

ABA PUBLICATIONS www.ababooks.org
100’s of books in a variety of formats. Rigor-
ously reviewed to offer highest quality informa-
tion & presentation.

ref. #FLBAR for 15% discount 

CCH ASSOCIATION 
http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and 
accounting books.
 Use ref. #Y5604 at check out.

FASTCASE NATIONAL LAW LIBRARY 
866-77-FASTCASE
Comprehensive 50 state and federal case law 
databases. Unlimited dual column printing. 
80% discount off retail.

FREE FLORIDA CASE LAW at 
www.floridabar.org

LEXISNEXIS 866-836-8116 
 www.lexis.com/flabar
Flexible research and big savings. Shepard’s® and 
exclusive content make research easier. Unique 
offerings,affordably priced and easy to customize.

BANK PROGRAMS

BANK OF AMERICA 800-932-2775
 www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card. 
CD’s, Money Market, free checking.

LAWPAY 866-376-0950 
 www.affiniscape.com/floridabar
Law Firm Merchant Account. Members can 
save up to 25% off credit card processing fees.

INSURANCE

BUSINESS PLANNING CONCEPTS, INC.
800-282-8626 www.memberbenefits.com
Medical, disability, life, hospital, AD&D, long 
term care, retirement programs, workers’ comp., 
pet insurance & more.

CELEDINAS INSURANCE GROUP
www.celedinas.com/florida-bar

Offers excess personal liability coverage, up 
to 60% discount.

FLORIDA LAWYERS MUTUAL (FLMIC)
800-633-6458 • www.flmic.com

Lawyer-created liability carrier.

GEICO 800-368-2734 www.geico.com
The GEICO Auto Insurance Program offers car 
insurance with 24-hour service. Bar members 
may qualify for additional discounts.

JURISCO 800-274-2663 
 www.jurisco.com
Civil court bonds by phone in 24 hrs.

BUSINESS

ABI 813-279-2111
 www.ABIToday.com
Association Benefits International
Over 90% of searches for products or services 
today are performed on-line.
From the largest more established firms to the 
newest attorney, ABI has the right marketing 
strategy for you.

CORPORATE CREATIONS 561-694-8107 
 www.corporatecreations.com
Registered agent and incorporation services.

FORMSPASS 877-389-0141 X.111
 www.formspass.com/flbar-partnership

Unlimited access to a library of high-quality 
legal practice forms for low yearly or monthly 
rate, with no timed usage fees, per form fees, 
printing fees or other hidden charges.

PRODOC 800-759-5418 
 www.prodoc.com
ProDoc legal forms software. Family, Estate 
Planning, Probate & more.

RPOST www.rpost.com/floridabar
Registered email services.

STAPLES 800-3STAPLE 
 www.floridabar.org/memberbenefits
Office supplies, furniture and technology.

SUBSCRIPTION SERVICES, INC.
800-289-6247 • www.buymags.com

TABS3 TRUST ACCOUNTING SOFTWARE 
 www.tabs3.com/floridabar
Members of the Florida Bar are entitled to 
exclusive pricing for Tabs3 Trust Accounting 
Software (handles up to 5 billable timekeep-
ers). The member benefit price is $99 – over 
a 40% savings!

APPAREL / HOME /GIFTS

THE BILLABLE HOUR COMPANY
 www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal 
professionals. Save 10% with code: FLABAR.

BROOKS BROTHERS 866-515-4747
 membership.brooksbrothers.com
Enroll for Corporate Membership Card and 
Save 15% on regular and everyday value 
priced merchandise. Enter Organization ID 
#10320 and your Pin Code #97352.

FTD 1-800-SEND FTD 
www.ftd.com/corporatepartner15 

Code: 30646

JOS. A. BANK CLOTHIERS 800-285-2265 
 www.josbank.com • Code: 91861
Specializing in men’s clothing. Save 20% with 
the JoS. A. Bank Corporate Discount Card. (Sale 
items excluded). Call for FREE Corporate Card.

MAILING & DELIVERIES

FEDEX 800-475-6708
www.floridabar.org/memberbenefits

Save up to 26% on Fed Ex shipping services.

UPS 800-636-2377 
 www.savewithups.com/floridabar
Discounts on services.

AUTOMOBILE RENTALS

ALAMO www.alamo.com • 800-354-2322
Year round discounts from Alamo!  
 ref. #93718

AVIS www.avis.com • 800-331-1212
Avis Preferred Renter fees waived. 
 ref. #A421600

BUDGET www.budget.com • 800-527-0700
Year round discounts from Budget. 
 ref. # Y067600

HERTZ www.hertz.com • 800-654-2200
Hertz #1 Club Gold fees waived. 
 ref. #152030

NATIONAL www.nationalcar.com 
 800-227-7368
National Emerald Club fees waived. 
 ref. #5650262

MEDICAL EVACUATION
AND REPATRIATION

MEDJET 800-527-7478 
 www.Medjet.com/TFB
Enroll prior to travel with Medjet rates reduced 
up to 18% for domestic & international “hospital 
of choice” protection, personal & business 
travel. Reference The Florida Bar.

VIDEO
THELAW.TV www.thelaw.tv
Florida Bar members can save 10 percent off 
our popular video production packages. To 
learn more about this benefit, go to thelaw.tv 
or call 877-535-8529

For information on ALL Bar 
Membership Services, visit www.

floridabar.org/memberbenefits
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 *  FedEx shipping discounts are off standard list rates and cannot be combined with other offers or dis-
counts. Discounts are exclusive of any FedEx surcharges, premiums, minimums, accessorial charges, 
or special handling fees. Eligible services and discounts subject to change. For eligible FedEx services 
and rates, contact your association. See the FedEx Service Guide for terms and conditions of service 
offerings and money-back guarantee programs.

 †  Black & white copy discounts are applied to 8-1/2" x 11", 8-1/2" x 14", and 11" x 17" prints and copies 
on 20-lb. white bond paper. Color copy discounts are applied to 8-1/2" x 11", 8-1/2" x 14", and 11" x 17" 
prints and copies on 28-lb. laser paper. Discount does not apply to outsourced products or services, 
office supplies, shipping services, inkjet cartridges, videoconferencing services, equipment rental, 
conference-room rental, high-speed wireless access, Sony® PictureStation™ purchases, gift cer-
tificates, custom calendars, holiday promotion greeting cards, or postage. This discount cannot be 
used in combination with volume pricing, custom-bid orders, sale items, coupons, or other discount 
offers. Discounts and availability are subject to change. Not valid for services provided at FedEx Office 
locations in hotels, convention centers, and other non-retail locations. Products, services, and hours 
vary by location.

© 2015 FedEx. All rights reserved.

Florida Bar members 
save big on select 
FedEx® services

Enroll today! 
Just go to fedex.com/floridabarsavings. 
Or call 1.800.475.6708.

Your Florida Bar Member Discounts*

Up to 

26%
off

FedEx Express® U.S. services

Up to 

20%
off

FedEx Express® international services

Up to 

12%
off

FedEx Ground® services

Up to 

20%
off

FedEx Office®† services
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