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It is an honor to be writing this message and beginning 
a year of service to all of you. Looking back, I was invited 
to begin my journey to becoming chair of the Workers’ 
Compensation Section at the onset of the COVID-19 
pandemic. Never would I have imagined that the topic 
of COVID would need to be addressed in my first chair’s 
message, years later. Quite frankly, I am tired of talking 
about it, as I know you are too! But we have been left in 
a very different world. The price of everything has sig-
nificantly increased. There is a shortage of labor. We now 
live in Zoom land, personally and professionally.

Which brings me to my point. It is so easy to blame 
COVID. Everyone does it. COVID has become an ex-
cuse for being lazy. I am guilty. And I am not just talking 
about wearing your PJ bottoms with a suit jacket for a 
Zoom hearing. Again … guilty. I am talking about how 
COVID has affected the respect we show for each other, 
each other’s clients, the bench, and the legal system as 
a whole. Unfortunately, I have heard from several JCCs 
and some circuit judges that there is a lack of profes-
sionalism in the Bar as a whole. This is not isolated to one 
area of the state, one side of the Bar, or one practice area, 
but rather has been spoken about all of us. Some of the 
stories are amusing, but some are not. I guess the point is 
COVID has had an impact on our practice, and we need 
to be cognizant of that and overcome the perception that 
has arisen. We all started in this profession because of 
a respect for the law. Has COVID taken that from us?

With all of that said, we are fortunate that our section 
and practice area have fared so well. We have continued 
litigation with little to no delay, thanks to the vision of 
Deputy Chief Judge Langham and his team at the Of-
fice of Judges of Compensation Claims. Thanks to the 
persistence of Jim McConnaughhay, Steve Rissman, and 
company, the WCI Educational Conference returned in 
December 2021, and we are getting ready to get back 
on track in August 2022. I really love their “Brighter 
Days” theme. The Forum was held in April 2022 and 
drew in record numbers, thanks to Leo Garcia, Mark 
Touby, and the Forum committee. The Trial Advocacy 

Workshop returned in May 2022. We are welcoming a 
new DOAH chief judge, Judge Brian Newman, and are 
looking forward to his fresh perspective and leadership.

On a personal note, I lost a friend and mentor this 
past year in Judge Robert Dietz. Judge Dietz was a 
great storyteller and loved a good joke, even if he was 
the brunt of the punchline. He worked tirelessly for any 
cause he believed in. It is very fitting that the last part 
of his career was as a judge, as he truly believed in and 
respected the law. He was notorious at our firm for asking 
the “interview question.” Taking a page from Judge Dietz, 
I challenge us all to ask ourselves the ultimate interview 
question, “Why do I love the law?” I have no doubt if we 
listen to our answer, we will continue to overcome our 
challenges.

Joanne Prescott
Section Chair

Joanne Prescott
MESSAGE FROM THE CHAIRMESSAGE FROM THE CHAIR

Come together with your colleagues and join the 

Workers’ Compensation Section
TODAY!

Visit www.flworkerscomp.org/membership
for more information

https://www.flworkerscomp.org/membership
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Sean P. McCormack
MESSAGE FROM THE EDITORMESSAGE FROM THE EDITOR

This edition focuses on attorney legacies within our 
workers’ compensation practice. A special thank you 
to Brian Sutter, who presented this idea to me. In an 
effort to publish interesting content for our members, I 
am constantly thinking of ideas for future editions. The 
Workers’ Compensation Section strives to provide a 
forum for the discussion and exchange of ideas on lead-
ing to the improvement of individual trial abilities. All of 
our editions contain legal summaries and discussions of 
trends and areas of the law. However, the section has 
never explored or discussed the tradition of attorney 
legacies or how to leave a legacy.

Witnessing the birth of your child is a special and 
unforgettable moment in the journey of life. Watching 
them decades later follow in the footsteps of their par-
ent is an even more special and unforgettable moment. 
Conversely, from a child’s perspective, selecting the 
same career path as their parent is a priceless experience 
to see develop over time. What makes someone decide to 
become an attorney like their parent or, for that matter, 
decide to practice in the workers’ compensation system? 
This edition asks this question and provides numerous 
responses from our members. The overall theme is that 
these individuals are continuing the legacy of their par-
ents. Many of you, like me, don’t have a parent or a child 
practicing in the workers’ compensation system. While 
we don’t have the ability to build a family legacy, we do 
have the ability to build an individual legacy. And that 
can start with building and maintaining a reputation for 
practicing law with excellence.

In this edition, we asked all attorneys who either had or 
have a parent in the workers’ compensation legal system 
to share their thoughts about the practice of law. Also, 
we asked all attorneys who have children attorneys to 
share their thoughts and words of wisdom.

I invited everyone who met this qualification to par-
ticipate, and we received several responses, published in 
this edition for your review. In keeping with the legacy 
theme, Judge Neal Pitts was gracious enough to discuss 
the importance of leaving a legacy and adding value to 
our profession. His article explores how rethinking our 
purpose and commitment to the practice of law can help 
us to build a better legacy.

Rounding out the content, we have several features on 
a diverse set of topics. Dr. Todd Narson contributed an 
article about how workers’ compensation attorneys can 
use chiropractic outcome assessment tools. Of course we 
all know the virtual world is here to stay, so The Richard 
A. Sicking American Inn of Court has shared an article 
with tips to help prepare your client (and yourself) for 
a Zoom appearance. Finally, thank you very much to 
Kenneth Hesser and Meredith McAvoy for coming to 
my rescue at the last minute to finish out our recur-
ring features in the Health & Wellness section and the 
Member Spotlight, respectfully.

Sean P. McCormack has been licensed to practice law in 
Florida since 2005. Mr. McCormack received his under-
graduate degree from Florida Atlantic University in 2002 
and his law degree from Barry University College of Law in 
2005. He is a member of The Florida Bar, and is a partner 
with the firm of Colling Gilbert Wright & Carter. Mr. Mc-
Cormack has practiced exclusively in the areas of social 
security disability and workers’ compensation since 2005. 
He is on the WCS Executive Council and serves as editor 
for the News & 440 Report. He is a member of the Orlando 
Inns of Court and chair of the Workers’ Compensation Sec-
tion of the OCBA. He is president of the Orlando division 
of the Friends of 440 Scholarship charity.

On The COver...

To have your artwork featured on the cover of  
News & 440 Report, please email your name, a high 

resolution image,  and description to  
smccormack@thefloridafirm.com and cbahe@pelsusa.com

In keeping with our legacy theme, the 
image on the cover features several 
hands working together to build a 
legacy of pursuing justice.

Photo: ©focalpoint – Can Stock Photo, Inc.

mailto:cbahe@pelsusa.com
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Parents and Children of Workers’ Compensation Attorneys 
Share Their Experiences

One of the many rewarding aspects of practicing law, workers’ compensation law in particular, is the legacy of pass-
ing a practice from one generation to the next. We asked our members whose families include parents and children 
who have become workers’ compensation attorneys to share their experiences.

The Parent’s Perspective
Workers’ compensation attorneys with a child (or 

children) in the practice responded to the following 
questions:

1. How did you become involved in the workers’ com-
pensation practice?

2. What is it like to see your child following your path 
into the WC practice?

3. How is the WC practice different for your child 
than it has been for you?

4. What qualities do you want your child to learn from 
you?

5. What advice do you provide to your child?

The Child’s Perspective
Workers’ compensation attorneys with a parent (or 

parents) in the practice responded to the following 
questions:

1. How did you become involved in the workers’ com-
pensation practice?

2. Why did you choose to follow your parent’s path 
into the WC practice?

3. How is your approach to the practice similar to and 
different from your parent’s?

4. What qualities does your parent have that you want 
to emulate?

5. How do you balance your relationship with your 
parent as your parent and as your colleague?

Paul M. Anderson, Anderson & Hart, P.A.
Years in practice: 35
Child’s name: Jordan D. Anderson

1. I was hired out of law school to be a medical mal-
practice defense attorney. I arrived at the firm to 
find that I would also be handling workers’ com-
pensation cases. I knew nothing about the practice. 
After five years as a defense attorney, I switched 
sides.

2. I would be proud of Jordan’s accomplishments 
whatever he chose to do practice wise. Having him 
in our law firm is a gift. Watching him at trial con-
firms for me that he has the ability to be a special 
litigator.

3. The practice has grown since I began handling work-
ers’ compensation cases. There are more lawyers 
and more competition for cases, especially given 
the advent of mega law firms. That some law firms 
are set up to provide cookie cutter representation 
sadly diminishes the practice.

4. He already has the qualities necessary to practice 
workers’ compensation the right way. He is tenacious, 
with a “willing to run into a wall for a client” attitude. 
He understands how important it is to do right by the 
clients who count on him to be in their corner.

5. Be honest with everyone, especially the clients. 
Tell them the good, the bad, and the ugly. They will 
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respect you for it. Try to not insult or embarrass 
opposing counsel, but don’t worry about being liked 
by the other side. Choose the right path, not just 
the easy path.

Jordan D. Anderson, Anderson & Hart, P.A.
Years in practice: 1 with Anderson & Hart; six years 
out of law school
Parent’s name: Paul M. Anderson

1. I first worked for my dad’s law firm as a teenager 
answering phones during the summers. I contin-
ued to work at the firm on and off during college. 
I was exposed not only to the stark realities of the 
workers’ compensation practice but also the larger 
political and business dynamics at play in how the 
system operates. After graduating from law school, 
I worked in state government and politics for five 
years. At that point I was looking for a way to tran-
sition from that arena into trial practice. I spoke 
with my dad about my desire, and he asked if I 
would consider coming to join his firm. I ultimately 
decided to make the leap.

2. For the longest time I didn’t want to join my dad’s 
law firm as an attorney even though I had never 
been asked to. I was convinced for many years that 
joining the firm was akin to taking the “easy” path 

and thought others might think less of me for it. 
I worried about being judged because I wouldn’t 
have to go through the same gauntlet that many 
of my peers had to contend with when they began 
practicing. My biggest fear was that I would never 
be able to step out of the shadow of a parent who 
is synonymous with the workers’ compensation 
practice. I think being out on my own and working 
in different jobs helped me develop confidence in 
myself and some understanding of what I wanted 
out of a career. I’ve always found myself focusing on 
helping people as a guiding principle in other jobs. 
I don’t know if that desire is due to the foundation 
and teachings provided to me by my parents or 
because of some innate need in myself. What I do 
know is that helping people gives me fulfillment 
and the workers’ compensation system and injured 
workers need more help than most.

3. I’ve been told I’m nicer than my dad by other at-
torneys. But in all seriousness, I feel like my style is 
very similar partly because I’m being trained by my 
dad but also because I’m even more argumentative 
than he is.

4. Clarity of purpose and unwavering steadfastness in 
the face of adversity.

5. I think it helps that we have a very close-knit family. 
Sunday dinners at my parents’ house with all my 
siblings and their partners is a weekly event. Despite 
having to deal with me all week he still invites me 
over, so I think we’re doing OK. This is not to say 
that I always agree with every decision he makes, 
but I trust his experience and respect his abilities. 
Good working relationships with others are born 
out of trust. I trust him and he trusts me, at times 
even more than I trust myself.
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case since she swore she would never pursue law as 
a career; however, I remember during her under-
graduate studies she had a class that required her 
to review and examine hospital operations and the 
types of legal/ethics problems that arise in medical 
settings. The issues involved serious injuries need-
ing medical treatment—but the only specialist to 
treat may have been of a different ethnic group 
or religious affiliation. From this scenario her task 
was to determine a course of action to best treat 
the patient while also recognizing the concerns and 
convictions of the patient. Chrissy demonstrated 
great ability to identify the issues and potential 
conflicts while demonstrating compassion and 
care for all involved. She realized how much she 
liked it and how similar it was to issue-spotting 
in law and developing a plan to address the legal 
concerns of clients. She chose to pursue a career 
in law in large part, I believe, due to her perfor-
mance in that course. I am quite proud of her. 
Sherry: I found it quite amusing at first—since 
Chrissy had for years vowed never to consider law 
school at all. But I now find it comforting to know 
that she has chosen a career that has provided her 
with an opportunity to learn a great deal of medical 
information and to interact with a small, collegial 
group of practitioners.

3. Eric: I am somewhat of a dinosaur when it comes 
to technology and the advances in the practice of 
law today. I learned from old-school practitioners 
who had many years of experience doing it the 
“tried and true” way. Chrissy has grown up in the 
digital and electronic age, and much of what she 
does looks very different from how I do it. Same 
result, but our paths differ on how to get there. 
Sherry: I am sorry Chrissy missed the pre-technol-
ogy days when pretrial hearings involved dozens of 
workers’ compensation attorneys congregating at 
the judge’s office and exchanging war stories and 
getting to know each other. Technology has made 
many things easier, but we have lost some personal 
interaction, which made things run smoothly and 
with more professional courtesy. Back in those 
early days it seemed like we took more medical 

Eric V. Hires, The Law Office of Eric V. Hires, LLC
Sherry Davis Hires, The Offices of the Judges of 
Compensation Claims, Orlando District/Division of 
Administrative Hearings
Years in practice: Eric, 18; Sherry, 40
Child’s name: Christiana (Chrissy) Hires Richardson

1. Eric: I always had an interest in law, and after 
working several years as a senior claims adjuster 
handling workers’ compensation, personal injury, 
and commercial liability cases for Liberty Mutual, 
I changed to paralegal work, first at the Law Of-
fice of Dennis Ross, then at the Law Office of 
Frank Eidson, and later at Morgan & Van Ding-
enen. While working full-time at the Law Office 
of Frank Eidson, I entered Barry Law School’s 
evening program. After graduation and passing the 
Bar, I was employed with Morgan & Associates, 
beginning as an associate. In 2005, I became a 
partner in the firm and it became Morgan & Hires, 
LLC. In 2008 I opened my own firm, The Law 
Office of Eric V. Hires, LLC, where my daugh-
ter joined me as an associate attorney in 2016. 
Sherry: After law school at UF, I first joined (the 
venerable) law firm of Meyers & Mooney in 1982 
and practiced in the areas of workers’ compensa-
tion, personal injury, wrongful death, and products 
liability. After a brief stint with my own firm in 1986, 
I then joined (the inimitable) law firm of O’Brien & 
Hooper. After a few years working part-time and 
staying home with the newborn Christiana, I ac-
cepted the position of state mediator in September 
1992 and have continued in that position to date.

2. Eric: It is rewarding for me to see Chrissy pursue a 
career in law in the same primary field as both her 
mother’s and mine. I never thought that would be 
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Christiana “Chrissy” Hires Richardson, The Law 
Office of Eric V. Hires, LLC
Years in practice: 6
Parents’ names: Eric V. Hires and Sherry Davis Hires

1. As I’m sure my parents have/will point out, grow-
ing up I swore that I wasn’t going to be a lawyer. I 
graduated with a degree in health services admin-
istration and a minor in health informatics and in-
formation management. I’ve always been interested 
in all things health and medical (maybe because 
discussions of crush injuries, herniated discs, and 
surgical interventions were commonplace dinner 
conversations in our house, in combination with 
the “Legal Question of the Day”). And, yes, I’m the 
nerd that loved watching medical documentaries on 
Discovery Channel, and now I love watching the live 
surgeries at the WCI convention every year. Once I 
realized that learning how to be a lawyer was pretty 
interesting to me, workers’ compensation seemed 
like the perfect fit to use my degree and practice 
law.

2. Once I decided to go to finish my degree and go to 
law school, I knew that I wanted to be in an “injury” 
type law firm or in elder law as I had a lot of experi-
ence from college and previous jobs and internships 
in those areas. At the time, Dad had already been in 
solo practice for a couple of years and was mulling 
the idea of bringing on another attorney, so I said, 
“Pick me!” and the rest is history.

3. I’m a pretty good mixture of my parents’ personali-
ties. I tend to take after Mom in that I am pretty 
quiet, love books, and love to read and write. I get 
my competitiveness and sense of humor from Dad. 
(It’s why we can’t sit next to each other in times 
where we have to keep a straight face.) In practice, 

Focus: LEGACY OF A WORKERS' COMPENSATION PRACTICELEGACY OF A WORKERS' COMPENSATION PRACTICE

depositions, and we wrote more briefs—in my case 
by handwriting them on a legal pad and having 
them typed by a secretary on an IBM Selectric 
typewriter with no correction tape. When I began 
in 1982, there were no fax machines or emails or 
text messages. Communication was performed in 
letters sent by U.S. Mail or hand delivered, or by 
telephone calls that happened between 9:00 and 
5:00. It was not necessary for one to be available 
24/7, and it seems like that made it less stressful 
than today’s practice.

4. Eric: I hope Chrissy learns the importance of a good 
name. To realize that her work will reflect who she is, 
her competence, and her reputation in the commu-
nity. To practice with excellence, professionalism, 
and courtesy to her colleagues. To place her cli-
ent’s concerns and desires above those of her own. 
Sherry: Everything that Eric said. I actually learn 
from Chrissy. She is super-organized and does not 
procrastinate. I wish I had had more of those quali-
ties on those occasions when I had four briefs due 
at the same time!

5. Eric: That your work and effort will speak louder than 
any words you can ever say. Always remember who 
you are and what you are to do. Do your best, even 
when it is not comfortable and doesn’t make sense. 
Sherry: Always exhibit kindness and courtesy as you 
pursue excellence in your career. Yes, you might 
get knocked down or taken advantage of by others 
who are not professional or honest, but they will 
reap what they sow and you should maintain your 
own integrity and rise above their incivility. In the 
long run, other attorneys might forget the specifics 
of a certain case, but they will remember how you 
treated them and whether they felt you had integ-
rity. As a practical matter, document every action 
and conversation you have on a case, no matter how 
tedious it might be to do so, because some day your 
notes will prove something and save the day. Always 
grant a favor when it is possible to do so because you 
will need to call in a favor yourself one day. When 
writing—contrary to what some folks believe—use 
the Oxford comma.
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I love the research/writing portion of work, and I’m 
competitive and driven.

4. Mom is one of the kindest and most patient people 
you will ever meet. Dad is extremely creative and 
charismatic. I strive to emulate those qualities.

5. I think working with my parents has given me an 
even greater amount of respect for them as col-
leagues but also as their child. I saw what it took 
for Dad to go through law school, to pass the Bar, 
and now to have a successful practice. I see Mom 
on days when she’s had eight mediations and “used 
up all of her words,” as she says. I think that knowl-
edge and respect shapes how I view them at work, 
as trusted colleagues with years of experience to 
learn from, and as my parents.

Steven M. Meyers, Meyers & Stanley
Years in practice: 33
Parent’s name: Irvin A. Meyers

1. I went to work for my dad and Tom Mooney in 
1988 because I had a 2.2 GPA at UF and nobody 
else would hire me, even though during both of my 
interviews I emphasized that our law school intra-
mural football team went to the law school cham-
pionship game, and that I had perfect attendance 
at Gator football and basketball games.

2. Besides the above, I loved my dad’s passion toward 
representing injured workers and his outrage at the 
injustices they faced. I would not practice law unless 
I was representing the poor, the injured, nature, or 
animals. I have zero interest in representing corpo-
rations or the monied.

3. I think my dad and I have similar compassion for our 
clients and enjoy the competition of being a trial 

lawyer. He grew up poor and I believe saw himself in 
all of his clients. He really loved his clients, and they 
loved him. My passion is more focused toward farm 
workers and other immigrants, and now toward 
animals and environmental issues.

4. After my dad would fight like crazy and really get 
pissed off at certain defense attorneys, doctors, and 
judges, he would almost always find a way to forgive 
them, like them, and even befriend them. I don’t 
have that level of forgiveness, but I’m working on 
it.

5. Practicing law with my dad was probably the great-
est part of my life. I wish I could turn back time and 
do it all over again just to soak it in again. He will 
be 90 in August, but we still have pretty high-level 
conversations about strategy in cases, although 
I have to remind him sometimes that we are not 
operating under the 1989 statute.

William Rogner, HR Law
Years in practice: 31
Child’s name: Sofia Rogner

1. I took a job out of law school with a large commercial 
firm that imploded while I was on a post-graduation 
backpacking trip through Europe. I returned to 
find that most other local jobs were filled by newly 
laid-off lawyers, while I was still unlicensed. I got a 
single interview with a firm that did many things, 
including WC defense. Hoping for a commercial 
litigation slot, they offered me WC. Desperate for 
work, I accepted, intending to stay only until I found 
another job. Rex Hurley and I left to start our firm 
18 months later. Fast forward 31 years …



WORKERS’ COMPENSATION SECTION 11 Summer 2022 • NEWS & 440 REPORT

2. I at first hoped that she’d do something else and 
avoid the low rates, bill audits, and the occasional 
“we’re out to kill you” legislative changes. During 
Covid my partner Rex decided to hire her away 
from another firm without asking me or anyone 
else, and I’m so grateful that he did. I literally could 
not be happier that she made the change and am so 
proud that she has become an exceptional young 
WC lawyer.

3. Then: Inefficiency. Huge paper files. No email. 
Virtually no cell phones. Attending everything live 
while putting 30k miles a year on my car. Frequent 
US Airways prop plane flights to Tallahassee, Pana-
ma City, and Pensacola. Pink slip phone messages 
stacked in the lobby. Orlando Public Library legal 
research with copy cards. Pretrial days at the JCC’s 
office. Trial by ambush. Kinda, sorta evidentiary 
rules. Appellate records that filled banker’s boxes. 
The Peabody hotel. Live client visits or lunches al-
most weekly. No mediation. The sound of multiple 
typewriters banging away all the time. Dot matrix 
printers. Floppy disks. Onion skin copies. Signing 
stacks of letters. Now: Efficiency. Paperless. Re-
mote. Emails. Texting. Computer-only research. 
Highly technical rules and procedures. PDF appel-
late records. Rarely seeing your opponent or client 
face to face. Zoom.

4. Preparation. Commitment. Consistency. Reliabil-
ity.

5. Work hard. Take time for yourself. Live within your 
means. Max out your retirement plan. Buy a house 
(already done!). And remember, family comes first, 
always.

Focus: LEGACY OF A WORKERS' COMPENSATION PRACTICELEGACY OF A WORKERS' COMPENSATION PRACTICE

Sofia Rogner, HR Law, P.A.
Years in practice: 2
Parent’s name: William Rogner

1. I’ll answer #1 and #2 together. I guess you can say 
I’ve been involved in the workers’ compensation 
practice since I was born! I grew up always hearing 
about my dad’s interesting cases. I initially never 
wanted to follow in my dad’s footsteps. I wanted to 
be a high school English teacher. I then decided to 
go to law school, and before I knew it, I was literally 
thrust into workers’ compensation, whether I liked 
it or not (thank you, pandemic, and thankfully I like 
the practice of workers compensation law).

3. I’m still trying to figure out my personal approach 
to practicing law. I mostly am learning from my dad 
about different organizational strategies, as well as 
general tips and tricks when it comes to practicing 
law, especially in our field.

4. His honesty, his integrity in his work, and how he 
places his family above all else.

5. It’s quite easy! We both enjoy talking about workers’ 
compensation law and running ideas by each other. 
So sometimes work and family time overlap when 
something interesting is going on at work. However, 
at the office my dad is my boss, and we really don’t 
talk about personal topics on the clock! (There re-
ally isn’t any time.)

Is  your Bar contact information up-to-date?Is your Bar contact information up-to-date?
The Florida Bar’s website (www.FLORIDABAR.org)  offers members the ability to update 
their address and/or other member information. After logging in, Florida lawyers may update their 
contact information as well as upload a profile photo and handle other Bar business.
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Dennis Dean Smejkal, Law Office of  
Dennis D. Smejkal, P.A.
Years in practice: 35
Children’s names: Dena Smejkal Funk and 
James Smejkal

1. I met David Parrish while in law school, and he sent 
me to work for R.W. Simmermon over the sum-
mers. When Stan Strickland was about to leave 
Hurt & Parrish, David called me to take his place. 
Later, David and I formed Parrish and Smejkal.

2. Surreal and concerning. It is an honor to have them 
follow, although workers’ compensation laws can 
change anytime the Legislature meets, so long-
term stability is concerning.

3. When I began practice in 1987, we were respected 
and treated like real lawyers. Unfortunately, today’s 
practice is lacking in professionalism and lacking in 
relationships amongst lawyers. Instead of picking up 
the phone, most communication is done via email 
or text message.

4. Treat all people, clients, and lawyers with respect 
and never disassociate yourself from your clients. 
Ed Hurt told me that when we first met and it stuck.

5. Find a different area of law that is more stable. Our 
Legislature has no problem enacting unconstitu-
tional laws that affect our clients and our bottom 
lines. It is noble and rewarding to practice workers’ 
compensation, but the instability is frustrating.

Dena Smejkal Funk, Law Office of 
Dennis D. Smejkal, P.A.
Years in practice: 2
Parent’s name: Dennis Dean Smejkal

1. When I turned 16, my first job was filing and an-
swering phones for Parrish and Smejkal. From that 
point, I would work in the office over the summer. 
Once I was in law school, I was given more respon-
sibilities in the office throughout school and then 
began practicing.

2. When I was in the third grade, we had to write 
down what we wanted to be when we grew up, and 
I wrote down a lawyer. I always knew I wanted to be 
an attorney and at some point decided on a focus in 
workers’ compensation. The rest is history. I think 
my dad has that paper to this day.

3. This makes me laugh; my dad still loves his paper 
files, talking on the phone, and using the fax ma-
chine. For me, I like to use the computer for ev-
erything, I also prefer texting and email but agree 
with my dad on the importance of picking up the 
phone. I would say my brother and I have more of 
a technological approach to the practice, and we 
are dragging my dad into the future (kicking and 
screaming).

4. There are so many: his patience, his ability to be the 
calm in the storm, his perseverance, his compassion 
for others, and his ability to not dwell on minor situ-
ations.

5. For the most part it is easy; he has always been our 
cheerleader in anything we do in life. We try to leave 
work at work and home at home, but that doesn’t 
always happen.

Focus: LEGACY OF A WORKERS' COMPENSATION PRACTICELEGACY OF A WORKERS' COMPENSATION PRACTICE
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James Smejkal, The Law Office of 
Dennis D. Smejkal, P.A.
Years in practice: 3
Parent’s name: Dennis Dean Smejkal

1. I got involved in workers’ compensation by working 
in my father’s law firm while in high school and in 
college.

2. I choose to follow my parent’s path because he of-
fered me a job before I ever even went to law school.

3. My approach is similar to my father’s approach as 
everything I have learned so far has come from him. 
There are not many differences in my practice from 
his as I still work under his supervision and control, 
but I will say when he calls a defense attorney, they 
pick up and when I call a defense attorney, I get 
their voicemail.

4. His patience and ability to resolve issues with dif-
ficult clients and adjusters.

5. We are still figuring out how to balance work and 
life.

Glen D. Wieland, Wieland & DeLattre, P.A.
Years in practice: 40
Children’s names: William J. (Billy) Wieland II and 
David B. Wieland

1. From my involvement with my father, Judge 
William (Bill) Wieland.

2. It is humbling to see my children following in the 
footsteps of my father. My oldest brother, Carl 
Thomsen Wieland (Tommy), and my older brother, 
William J. Wieland (Bill), also became attorneys 
and handled workers’ compensation cases. My old-
est brother was a naval aviator and was a POW in 
Vietnam and a prisoner at the Hanoi Hilton with 
John McCain. My older brother was a workers’ 
compensation defense attorney in his own firm for 
many years with John McDonough.

3. Technology! When I started my law practice, we still 
used carbon sets and onion skin paper. Corrections 
were not done on a computer; the entire document 
had to be redone. We used books for research and 
had to go the law library, which was housed at 
the courthouse before it was moved to the public 
library. Westlaw and electronic research has now 
become the standard and books are antiques. We 
now have Zoom hearings and telephonic hearings 
and mediations. Much less travel, and it is possible 
to handle cases all over Florida.

4. I want my sons to follow the qualities of my fa-
ther: honesty, integrity, and professionalism at 
the highest level. I want them to understand that 
their reputation is vitally important and that they 
should always strive to make our system better and 
to respect the law and the litigants, the attorneys, 
and the judiciary.
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5. Always do what is right, take care of the people who 
need help, reach out to those less fortunate in our 
community, and understand that we were lucky to 
have been blessed with opportunities. We should 
treat everyone with respect as we all breathe the 
same air. We are not any better than anyone else.

David B. Wieland, Morgan & Morgan, P.A.
Years in practice: 8
Parent’s name: Glen D. Wieland

1. Growing up, I typically worked for my father’s firm 
in the summer and was a runner with McConnaugh-
hay during the school year. Throughout law school, 
I clerked with Eraclides Gelman in Tallahassee, and 
after graduation began representing claimants with 
Lancaster & Eure, P.A.

2. After years of trying to run away from the legal 
field, it was Judge Lazarra’s workers’ compensa-
tion course at FSU that made me realize I enjoyed 
workers’ compensation and all of its intricacies.

3. My style of practice emulates my father’s in how I 
interact with the opposition and my clients. Where 
we differ deals mainly in improving efficiency with 
technology and overall case strategies.

4. I always try to emulate my father’s and my grand-
father’s ability to balance reasonable problem solv-
ing with continuous litigation for the rights of my 
clients.

5. While I will always value the advice and ability to 
pick up the phone and bounce ideas off my father, 
I am constantly pushing to take my own path. I like 
to say my goal is to have my first name garner just 
as much respect as my last.

William J. (Billy) Wieland II, Wieland & 
DeLattre, P.A.
Years in practice: 11
Parent’s name: Glen D. Wieland

1. I initially began as a clerk for my father and his firm. 
After law school, I joined the Eraclides Gelman law 
firm representing employers, carriers, and servicing 
agents.

2. I thoroughly enjoyed the collegial nature of the 
workers’ compensation practice. After beginning 
to represent workers, I felt I had found my calling 
to assist those who have suffered injuries in our 
complicated workers’ compensation system.

3. I draw a lot of my style of practice from my father 
(and ultimately my grandfather) regarding how I 
treat my clients and colleagues, but I believe my 
practice is a bit different due to my use of technol-
ogy and strategy in cases.

4. The qualities that my father has (and my grandfa-
ther had) that I would like to emulate would be their 
professionalism while still being a rigorous advocate 
for their client.

5. While we often see eye to eye, when we do disagree 
at work we do our best to focus on what would be 
best for our client. We also try to leave much of our 
“work” at the office when we are enjoying time with 
our family.



WORKERS’ COMPENSATION SECTION 15 Summer 2022 • NEWS & 440 REPORT

Glen D. Wieland, Wieland & DeLattre, P.A.
Years in practice: 40

Parent’s name: Judge William Wieland, Judge of 
Compensation Claims

1. I grew up attending events with my father when 
he was a workers’ compensation defense attorney 
and went with him when he would argue appeals 
before the Industrial Relations Commission and 
the Supreme Court. He was appointed as a judge in 
workers’ compensation in 1970 by Governor Claude 
Kirk. Dad served as a judge of compensation claims 
until he passed away in 1993. He was ready to start 
a hearing when he had another heart attack and was 
taken to the hospital.

2. I enjoyed watching what my father did and really 
enjoyed watching the litigation and interaction 
between the attorneys. I was intrigued by it, and it 
was the main reason that I went to the Cumberland 

School of Law, which had a very good trial practice 
and trial team. I was actively involved in the trial 
program and was able to try two actual cases in 
Alabama under the third-year practice rule.

3. My father was a defense attorney, and my practice 
is representing the injured workers. I was not as 
enthused with defense work, which I did in my early 
years of practice.

4. Honesty, integrity, and professionalism were very 
strong qualities of my father and mother. My father 
was a naval aviator, and his military training came 
through loud and clear as I grew up. We were taught 
to follow the rules at all times. If I got in trouble and 
was disciplined at school, I also got disciplined at 
home and the home discipline was worse. I learned 
early on that the punishment was much less if we 
told the truth and that not telling the truth was 
never acceptable.

5. My father taught me many things as I started my 
legal career. He told me that judges and attorneys 
would know my reputation before they even met 
me. He said that when a person passes away, few 
remember the car they drove or the house they 
lived in or the money they made, but they would all 
remember the person by their reputation of hon-
esty, integrity, and professionalism and how they 
reached back to help others in the community.

Focus: LEGACY OF A WORKERS' COMPENSATION PRACTICELEGACY OF A WORKERS' COMPENSATION PRACTICE

Florida Bar members have access to more than 70 discounted products and 
services from The Florida Bar Member Benefits Program.

www.floridabar.org/MemberBenefits

... and more!
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Leaving a Legacy
by Judge Neal P. Pitts

I agreed to undertake to write an article for this edi-
tion of News & 440 Report with the intent to analyze all 
of the recent post Valcourt-Williams decisions issued to 
date by the First District Court of Appeal. However, 
there remains a pending appeal in the case of Normandy 
Insurance Company v. Mohammed Bouayad and Value Car 
Rental, LLC, Case No. 21-1717, which was argued at the 
Forum in April 2022 and involves another “arising out of 
employment” issue. Without direction or guidance that 
may be provided by a written opinion in such appeal, the 
intended article is premature. We hope such article may 
be published in the future. In the meantime, I will share 
my insights about the focus of this edition: Legacy of a 
Workers’ Compensation Practice.

I begin by noting that the Winter 2022 edition of the 
News & 440 Report included several feature articles 
that did not relate directly to law. For instance, there 
was an article commemorating the life of Judge Robert 
Dietz, which focused on the significance he had not only 
on our profession writ large but on the many individual 
lives of people with whom he interacted. There also was 
a great article by Judge Steven Rosen (retired), with 
whom I began serving as a JCC on my initial appoint-
ment in Jacksonville. If there has ever been an individual 
whose professional life impacted the practice of work-
ers’ compensation, it is Judge Rosen. There were great 
interviews focused on the “emeritus status” of giants 
who have gone before us, providing great guidance from 
a seasoned perspective gained from their long and suc-
cessful careers. The many nuggets of wisdom reflected 
in these interviews no doubt were learned only by painful 
personal experience. Finally, there was an informative 
article by Chick Leo, Esq., about the importance of a 
well-balanced work life, without which one may become 
one dimensional and too narrowly focused. I remember 
my father’s oft repeated truism to me as a young lawyer 
that “no lawyer ever said on their death bed that they 
wished they had achieved more billable hours during 
their life.”

All of these articles paint a theme that a life lived well 
is not limited to a professional life where we deal with the 
daily legal issues, but is one that requires a much bigger 
vision. While legal issues are important and provide the 
framework of our work life, they form only part of the 
picture. Taken together, these articles and interviews 

provide great perspectives on this great journey called 
“life” upon which we are embarked. We all will leave a 
mark as a result of our individual journey, so the ques-
tion is this: What legacy do you wish others to continue 
after you?

In pondering the above question while reading these 
articles, I was struck by the thought of why some people 
gain great satisfaction in the practice of law and engage 
in legal careers that span decades while others leave the 
practice much sooner and with far less satisfaction and 
contentment. What commonality do these longtime law-
yers have that produced this longevity and satisfaction? 
What did they tap into that motivated them to continue 
to “labor in the trenches” over many decades, long after 
financial security ceased being the primary motivator?

While I believe there is no single answer, in this article 
I would like to discuss one important factor, the principle 
of “adding value” by living intentionally. Simply put, liv-
ing intentionally is a mindset of approaching each day 
with the goal of adding value to the lives of others so 
as to make a meaningful difference in their lives. It is 
about enriching and enhancing the quality of life for 
others, which in turn enriches our own. While simplistic 
in concept, it is difficult to implement as a reality in our 
lives. It requires focus and commitment because of the 
daily distractions, stresses, and obligations that seek to 
pull us into a narrower mindset. However, if achieved, 
it will provide one of the greatest satisfactions one can 
experience in life: impacting the life of another person 
in a positive and potentially life-changing way.

What does a life of living intentionally look like? I would 
suggest that living intentionally begins with a recogni-
tion of what we do and why we do it. It means having a 
purpose, a mission, and a commitment that go beyond 
our human contrivances and our own self-interests and 
desires. It begins with a recognition that we are part of 
something bigger than oneself and a recognition that in 
our professional lives we have an opportunity to greatly 
impact the daily lives of our clients, our staff, our fellow 
practitioners, and the health care providers with whom 
we interact, either negatively, positively, or neutrally.

Living intentionally also means recognizing we are not 
just part of a community of employers, carriers, self-
insured employers, injured workers, and health care 
providers, but also part of a community of families, small 
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businesses, co-employees, and clients for whom we serve 
and work. We also are part of the charities we support 
financially and with our time, as well as the professional 
organizations we join that promote our profession. When 
we recognize this broader vision, we realize that our life 
can greatly influence a broader group of people. This 
sense of having a broader vision should result naturally 
in greater professionalism, civility, and trustworthiness 
in our day-to-day dealings.

How can we achieve this? In answering this question, 
I circle back to the “emeritus status” giants. When I 
first attended a winter seminar put on by the section 
in Colorado, I was introduced to the “pack rats,” a col-
lection of seasoned claimant and defense lawyers and 
a private mediator whose friendship spanned decades. 
They had been vacationing together annually for years. 
Their affection for one another was evident as were the 
good-natured ribbings. They had all had cases against 
each other over many decades, and yet the competitive 
nature of the practice did not prevent these friendships 
from forming and enduring. It is clear to me that this 
type of collegiality and connection, which promotes 
professionalism and civility in the demanding life of a trial 
lawyer, had greatly enhanced their sense of satisfaction 
and contentment with their lives.

I am sure these bonds were not informed immediately. 
Rather, they were cultivated over time as the result of 
interacting with one another and making a determined 
effort to develop personal and professional relationships, 
which positively impacted both their personal and pro-
fessional lives. We can and should be developing similar 
bonds with other practitioners and striving to mentor and 
train the up-and-coming generations to do likewise. That 
is one of the purposes of the winter seminar sponsored 
by the Workers’ Compensation Section of The Florida 
Bar, the American Inns of Court movement, and the 
WCI conference. These are great events for developing 
these relationships.

A final observation about these seasoned profession-
als is that during their long careers the statutory law in 
workers’ compensation has experienced a sea-change, 
from scheduled benefits to wage loss to limited tempo-
rary benefits followed by impairment benefits, to name 
just a few of the changes. We have also experienced 
technological advances. For example, we have gone from 

IBM Selectric typewriters, in use when I started, which 
resulted in the creation, filing, and mailing of reams of 
paper, to a computer-driven digital world with very little 
paper output. It also includes a transformation of the 
dispute resolution process from a largely administra-
tive proceeding to one based upon rigorous evidence 
and procedural requirements. All of these changes have 
greatly impacted the way the giants of our profession 
have practiced law and have required significant evolu-
tionary changes and adaptation requiring flexibility and 
perseverance. The fact that they have not just survived 
but thrived is a testament to their ability to continue to 
adjust to the changes. We can too.

For those who continue to labor in our practice, we 
should expect the technological shift from live hear-
ings, requiring travel for lawyers, parties, and witnesses, 
to Zoom and telephonic hearings to accelerate and the 
evolution of the adjudicatory process to continue. This 
continued evolution should increase the geographical 
range of one’s practice from a parochial practice to be-
coming regional or even statewide. While this evolution 
should be accompanied by increasing efficiency due to 
effective use of technology, it will also result in problems 
associated with a more impersonal practice where face-
to-face contact is reduced. However, the purpose, mis-
sion, and commitment have not changed. Our continued 
commitment to our profession’s ideals and our desire to 
live intentionally and to add value to the lives of people 
should allow this practice to endure during the coming 
decades and to produce more giants whose lives and 
careers will successfully impact us for the better.

Judge Neal Pitts has been a member of 
The Florida Bar since May 31, 1979, has 
been awarded an AV rating from Mar-
tindale Hubbell, and is listed in The Bar 
Registry of Preeminent Lawyers in both 
the Peer Review and the Judicial editions. 
He is a fellow of the College of Workers’ 
Compensation Lawyers. He practiced 
civil trial law in Orlando, Florida, until 

his appointment as a judge of compensation claims for the 
Jacksonville District Office effective November 1, 2009. On 
December 1, 2010, he transferred to the Orlando District 
Office where he continues to serve.
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Outcome Assessment Tools
Doctors use them. Why not workers’ compensation attorneys?

by Dr. Todd M. Narson

As attorneys that deal with injured clients or doctors 
that deal with injured patients, we tend to hear a lot of 
people complain to us about a great many things. As pro-
fessionals, we must somehow make sense of their com-
plaints and put them in context with the situation that 
caused them and how they affect their day-to-day lives. 
I’d like to offer you, the workers’ compensation attorney, 
one of the tools we physicians use to do just that. A tool 
that will help take an injured person’s complaints and put 
them in context with their activities of daily living, their 
work activities, and their sports and personal activities.

Outcome Assessment Tools (OATs) are questionnaires 
that many doctors use in their day-to-day practice to 
quantify a patient’s subjective complaints. They allow 
us to:

 • Set a baseline for care;
 • Evaluate the effectiveness of our treatment plan(s) 

subsequent to the baseline;
 • Prove our ongoing treatment plans are effective 

and medically necessary; and
 • Help us become aware of a plateau in care or 

lack of response to care when a change in patient 
management, a referral for further diagnostic 
testing, or a specialist referral is necessary.

OATs have been shown to have high validity and high 
reliability, which is why many insurance companies prefer 

that doctors use them to monitor their patient’s response 
to their treatment plan. OATs are available for all injured 
body parts including the spine, shoulders, elbows, arms, 
hands, wrists, hips, knees, and feet/ankles, as well as for 
migraine headaches and many other conditions. Follow-
ing are some of my “go-to” outcome assessments.

Pain Disability Questionnaire
The pain disability questionnaire assesses generalized pain 

as it pertains to activities of daily living (ADL) as well as some 
aspects of psychological impacts of pain. The QuickDASH 
(disabilities of the arm, shoulder, and hand) has a main ADL 
component, as well as add-on modules for work-related and 
sports-related disabilities of the shoulder, arm, and hand. 
The MIDAS questionnaire is for those suffering migraine 
headaches; the cervical and lumbar spine Bournemouth ques-
tionnaires consist of seven questions, and are questionnaires 
to assess the impact of neck or back pain on a person’s ADL. 
Finally, the lower extremity functional scale assesses how pain 
in the hip, thigh, knee, lower leg, ankle, and foot contribute 
to a person’s ADL disability. These help create a baseline and 
give the doctor an understanding of how the patient’s injuries 
are affecting them and can give you greater insight into how a 
newly injured client’s injuries are impacting their life.

On many of the online chat groups I’m involved with, one 
of the most popular questions is about how to reduce denials 
from insurance companies. There are many reasons for denials; 
a popular reason among them is when the insurance company 
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questions the effectiveness of a physician’s care. How does 
one “prove” the care is effective?

A good physical examination is a great place to start; howev-
er, we all have seen patients that are making progress yet have 
symptoms that remain bothersome. When pain continues to 
be provoked by physical examination but isn’t as severe as it 
was initially, the best way to demonstrate that care has been 
effective is using OATs. Outcome assessment tools (outcome 
questionnaires) are accepted by insurance companies because 
they have been validated by research. Outcome assessment 
tools are a way to take the patient’s seemingly unmeasur-
able subjective complaints and make them quantifiable in a 
standardized way.

As a workers’ compensation attorney, you can use outcome 
assessment questionnaires to screen a newly injured client, 
substantiate their ongoing complaints, and put “permanent” 
injuries into context. Outcome assessments give you the 
ability to understand how a client’s injury is disabling them 
from their usual daily activities, work-related activities, and 
even sports-related activities. Ultimately, they will give you 
greater insight into your what your client is going through and 
improve your ability to advocate for your client.

If you have a client with a particular need, feel free to 
reach out to me, and I can help you find the most appropri-

ate outcome assessment for your client and how to put the 
result into context with your client’s specific injury and work 
environment. Once I do, it will open up a great new tool for 
you to use as your client’s advocate.

Whether or not you want to use OATs in your practice, 
make sure the physicians that work with your clients do. They 
are an industry standard, and they represent another 
voice speaking out on behalf of your client.

Todd M. Narson, DC, DACBSP®, gradu-
ated from Logan College of Chiropractic 
in 1990 and is a Diplomate of the Ameri-
can Chiropractic Board of Sports Physi-
cians (DACBSP®). He is one of only 413 
chiropractic sports medicine specialists 
in the country, one of 23 in Florida, and 
the only recognized diplomate practicing 

in Miami-Dade County, Florida. Dr. Narson practices at 
Miami Beach Family & Sports Chiropractic Center with his 
partner and wife, Dr. Corey Narson. Dr. Todd Narson can be 
reached at 305-672-2225 or miamibeachdoc@yahoo.com. 
Read more about his practice at www.DrNarson.com/bio.

Preparing Clients (and Yourself) for Zoom Appearances
Submitted by the Reporting Committee of  The Richard A. Sicking American Inn of Court

At the onset of the COVID-19 pandemic, some of 
us were already familiar with Zoom depositions, video-
conference hearings, and even telephonic conferences 
and mediations. The vast majority of us were not. While 
we still had to prepare ourselves and our clients with the 
same effort and zeal, we were now forced to consider 
many factors we had never contemplated before. We 
were accustomed to thinking business is business, or 
more specifically, the case and the law are what matters, 
not the media we use. We were wrong.

While some clients may be familiar with virtual ap-
pearances, others will not have used videoconferencing 
methods and will need hand-holding while they learn how 
to use this technology and adjust to virtual culture. Here 
is a reminder of basic procedural information you should 
cover with your clients before they appear via Zoom.

Explain to your clients the “mute” function to prevent 
disclosure of privileged information. Sometimes during 
deposition breaks, people forget to use this function. 

Remind your clients that despite the remote setting, 
the oath has the same effect as any they would take in 
court appearing in person. Let your clients know that 
when participating in a Zoom hearing or deposition, they 
need to be on time, focused, and looking presentable. All 
too often we see witnesses appearing for Zoom hearings, 
mediations, and/or depositions while driving or even lying 
in bed. Judges have been known to reprimand attorneys 
and clients who appear via Zoom while driving. Remind 
your clients that they should be alone when testifying, 
that they should be free from any interference, and that 
coaching is not appropriate.

Next, make sure you know about (and solve) any tech-
nological issues your clients face before the event occurs. 
Explain the importance of lighting and the background 
others will see during a Zoom hearing or deposition. Since 
early 2020, many of us as well as our clients have had to 
quickly make do with what we have and turn a room in 

... continued, next page
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our home into a makeshift office/Zoom background. The 
potential impact of Zoom backgrounds in home spaces 
needs to be carefully considered. Keep in mind that the 
background could influence the trier of fact, who may 
be looking at a deponent’s or a witness’s (or even your) 
taste in books as well as photographs of family and/or 
pets. Bookshelves or bookcases denote intelligence. 
These tangible symbols of knowledge serve as ideal props 
in a legal setting. Backgrounds are even more important 
if the appearance is a Zoom deposition that is being re-
corded. Obviously, it is easier for attorneys to stage an 
appropriate background than it is for most clients. At a 
minimum, have your clients appear in front of a wall that 
is not too cluttered and have them remove any personal 
items in view that might be distracting.

Along with covering the main visual aspects of a Zoom 
meeting, one must not neglect sound. This is particularly 
important if the client and/or attorney will be wearing a 
mask during a deposition or hearing. Remind clients that 
whether they are at home or in their office, they need to 
be alone in the room. Background noise must be kept to 
a minimum. Using a webcam or earphones with a built-in 
microphone will help to reduce any extraneous sounds 
coming from other rooms in the home or office.

Let’s turn to important statutory and regulatory re-
quirements that apply to Zoom meetings.

Keep in mind that although an attorney or a court 
reporter may record remote videoconference deposi-
tions for the attorney’s use, the recording most likely 
does not constitute admissible evidence. In Alcorn v. City 
of Chicago,1 a judge in the Northern District of Illinois 
analyzed whether a party can record a deposition using 
the Zoom record function and then have such recording 
introduced as evidence. In this case, a court reporter was 
retained to record the deposition stenographically, but 
the court reporter declined to certify the video-record-
ing as an accurate record of the witness’s testimony. The 
judge ruled that the recording could not be admitted as 
evidence. You should explain to your client the roles of 
everyone appearing at the videoconference, particularly 
the court reporter and the videographer. Make sure you 
know whether the proceeding is being recorded via Zoom 
or with a separate videographer so you can advise your 
client on how the recording can be used.

We as lawyers must remember that Rule 4-3.4(a) of 
The Florida Bar provides that it is “unlawful to obstruct 

another party’s access to evidence or otherwise unlaw-
fully alter, destroy, or conceal a document.” Additionally, 
Rule 4-8.4(d) provides that “a lawyer shall not … engage 
in conduct in connection with the practice of law that is 
prejudicial to the administration of justice.” These two 
rules are the basic premise for determining it is a viola-
tion of professional conduct to coach a witness during 
his or her testimony.

The Florida Supreme Court on November 18, 2021, 
sanctioned a lawyer for coaching a witness during a de-
position finding that he violated Rule 4-3.4(a).2 The case 
involved a contested workers’ compensation matter in 
which the attorney for the employer/carrier engaged in 
misconduct by coaching a witness, the adjuster, during 
a telephone deposition. While the deposition was taking 
place, the attorney was communicating via text with the 
deponent, giving the adjuster the answers and suggesting 
responses. During the deposition, the opposing attorney 
found out about the texts because the attorney received 
a text from the E/C’s counsel that was meant for the 
deponent.3 The deposition was terminated, the E/C’s 
attorney was compelled to produce the text messages, 
and a disciplinary procedure was started by The Florida 
Bar. The referee found that the attorney’s texts to the 
deponent during the deposition told the deponent what 
to say, how to answer, and to avoid disclosing certain 
information. While most of us know this is strictly for-
bidden, a client may be tempted to send the attorney an 
email or a text during the deposition to ask questions. Let 
your clients know in advance this is not allowed.

When the deponent and the attorney will be in the 
same room for a Zoom deposition, the best practice is 
to require that the deponent as well as the attorney be 
visible to all other participants on the Zoom call. Explain 
to your clients that they are not allowed to communicate 
with you regarding the questions and/or answers during 
the deposition. Remember that the sound of off-camera 
voices or the sight of repeated off-camera glances by 
the deponent can raise suspicions that the deponent is 
being coached. While this appearance of impropriety 
might not rise to the level of an ethical violation, such 
an instance might be viewed as an unacceptable level of 
professionalism, cooperation, and civility.4 In Johnson 
v. Statewide Investigative Services, Inc., the deposing at-
torney suspected that the deponent was being coached 
because of a background voice and the deponent’s 
repeated glances at his attorney before answering ques-
tions. The deposition was terminated and a motion for 
sanctions filed. The deponent’s counsel explained that 

Zoom Appearances, continued
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the speaking heard in the background was an assistant 
who was on the phone in a nearby room with the door 
open. Additionally, someone entered the room with 
refreshments during the deposition, and this resulted in 
some whispering back and forth. The judge reviewed the 
transcript and listened to the audio of the deposition and 
was unable to conclude there was coaching. The judge 
found, however, that the unprofessional actions of the 
deponent’s attorney allowed for the impression that he 
was coaching the witness.

What about during a break? Can the client during a 
break in a civil deposition discuss the testimony with his 
or her attorney? The answer is probably not.5 In a case 
that involved a workers’ compensation matter in which 
the injured employee was being deposed, her attorney 
instructed her not to answer questions about what had 
caused her to fall.6 The defense attorney filed a motion 
to compel the claimant to appear for the continuation of 
the deposition as well as a motion to preclude the claim-
ant’s counsel from discussing the circumstances of the 
accident until the claimant appeared for the continua-
tion of the deposition. The judge of compensation claims 
granted the motions, and the claimant filed a writ of 
certiorari. The First District Court of Appeal found that 
the judge’s order precluding any communications did 
not depart from the essential requirements of the law.7 
The First District Court of Appeal recognized that the 
U.S. Supreme Court in a criminal case held that during 
a short recess in which it is reasonable to assume that 
nothing but the testimony will be discussed, the testify-
ing criminal defendant does not have a constitutional 
right to advice.8 While the counsel and his client may 
engage in consultation, the judge can forbid discussion 
of ongoing testimony.9 Note that there is a distinction 
between a right to counsel in a criminal case and in a civil 
case.10 Not all communication is prohibited, but com-
munication regarding the ongoing testimony is.11 Note 
that while the courts recognize that coaching a witness 
during a deposition and/or a break in a deposition may 
obstruct the fact-finding purpose of discovery, those 
conversations are still protected by the attorney-client 
privilege.12

In the end, we all have had to grapple with territory and 
factors unfamiliar to us. We have had the inevitable dog 
bark, baby cry, or uncooperative technology interrupt 
our flow. Recognizing our common dilemma, we have 
gained patience and have demonstrated our profession-
alism with one another. We hope these suggestions will 
serve as a reminder that we as attorneys have a duty to 

make sure this new way of practicing gains the trust of 
other practitioners and the courts.

Endnotes
1 Alcorn v. City of Chicago, 336 F.R.D. 440 (N.D. Ill. 2020).
2 The Florida Bar v. Derek Vashon James, 329 So. 3d 108 (Fla. 2021).
3 Id. at 109.
4 See Johnson v. Statewide Investigative Services, Inc., Case No. 20 C 1514 (ND 

Ill. March 4, 2021).
5 McDermott v. Miami-Dade County, 753 So. 3d 729 (Fla. 1st DCA 2000).
6 Id. at 730
7 Id.
8 Id.; citing, Perry v. Leeke, 488 U.S. 284, 109 S. Ct. 594 (1989).
9 Id.; citing, Perry v. Leeke, 488 U.S. 284 n. 8, 109 S. Ct. 594.
10 Id. at 731-732.
11 Id. at 732.
12 The Haskell Co. v. Georgia Pacific Corp., 684 So. 2d 297 (Fla. 5th DCA 1996).
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Cards for a Cause 2022
by Sean P. McCormack

On June 3, 2022, the Orlando division of the Friends 
of 440 Scholarship Fund held the 13th annual Cards for 
Cause event at the Citrus Club in downtown Orlando. 
The event was placed on hold for two years following 
the COVID-19 pandemic. Cards for a Cause is a casino 
fundraiser that raises money for children of injured work-
ers or dependents of those in the workers’ compensation 
industry who plan to attend college as an undergraduate.

Cards for a Cause includes a silent auction, raffle prizes, a 
blackjack tournament, and food and drinks. Injured Work-
ers Pharmacy was the title sponsor of the event, which 
drew more than 150 people for an evening of fun that 
raised over $24,000. Thank you to all our sponsors and 
attendees for making the event successful and for making 
a difference to the students going to college. The evening’s proceeds, along with our donations and sponsorships 
from other divisions in Florida, were used to provide new scholarships to these seven students:

Please save the date for next year’s event on June 9, 2023.

Scholarship Recipient College 440 Scholarship Division
Jadelyn Davila University of South Florida Tampa
Celine Elie Florida International University Treasure Coast
Maria Rose Harris University of North Florida Jacksonville
Charlotte Holley Florida State University Jacksonville
Chanelle Rolle University of Central Florida Orlando
Justin Simonton University of Miami Miami
Megan Simonton University of Maine Miami

Sean McCormack and Peter Shapiro with Nailime Paneto, current scholar-
ship recipient, and Shana Wax, past scholarship recipient

Glen Weiland, Jesse Rowe, Vanessa Leigh, Kelly Mullins, and Kenie Weiland

Peter Shapiro, Paolo Longo, Matthew Troy, Kelly Mullins, Neil Ambekar, 
Sean McCormack, Nisha Waranch, and Michael Waranch
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ATTORNEY SPOTLIGHT

Meredith L. McAvoy, Esq.
Dean, Ringers, Morgan & Lawton, P.A.

Who is someone who inspires you and why?
My dad inspires me in a lot of ways, but I specifically 
look to him as career inspiration. He’s been a practicing 
attorney for over 35 years, and he still loves his work.

Why do you practice workers’ compensation law?
I kind of fell into it. I didn’t know anything about workers’ 
compensation law prior to graduating law school, but I 
have learned a lot from the very experienced attorneys I 
work with. I like that it’s fast-paced and provides a lot of 
opportunities to gain experience.

Proudest accomplishment within the section?
Handling my first final hearing solo and winning.

Favorite workers’ compensation law case?
Valcourt-Williams. I can relate to tripping over a pet.

What is something few people know about you?
I took four semesters of Italian in college for fun. 
Unfortunately, I don’t recall much of it now.

Favorite quote?
“I don’t care what you think about me. I don’t think about 
you at all.” – Coco Chanel

Favorite song lyric?
“I’m beautiful in my way ‘cause God makes no mistakes/
I’m on the right track, baby, I was born this way/Don’t 
hide yourself in regret, just love yourself, and you’re 
set/I’m on the right track, baby, I was born this way.” – 
Lady Gaga, Born This Way

Best place you have traveled and what makes it special?
The best place I have traveled to is Rome, Italy. I have 
been there twice, the second time for a summer study 
abroad program in college. It’s such an interesting and 
fun city, and I have great memories of my summer there.

Something we did not know about you?
I have a 9-year-old cat named July. She has converted 
many non-cat people into cat lovers.

If you could have lunch with anyone from history, who 
would it be and why?

Rihanna. I love her music, style, and beauty products.
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Race for your life!
How Moving About Keeps Our Firm Running

by Kenneth M. Hesser

When our esteemed editor/Ironman veteran Sean 
McCormack asked me to write an article on wellness 
and travel for this fine quarterly publication, I initially 
was hesitant, to be honest. I have a unique situation—no 
kids, no pets, and my law partner is my wife (call her if 
you need a divorce attorney!). We also started our firm 
three months before the pandemic, which only helped 
to shape our ultimate vision of practicing 90% virtually, 
even now. The point is, I agreed to write the following 
with an understanding that everyone’s situation is dif-
ferent. We sacrifice other luxuries to pursue exploits I’ll 
discuss here.

So, with that out of the way ...
My wife Jennifer and I greatly enjoy travelling and 

often use running events as a way to visit various places. 
Even before COVID, when we each worked at separate 
places and in more traditional office environments, get-
ting out of town often was critical for our well-being. 
COVID lockdowns only accelerated this need for us.

I was having lunch with a colleague a few weeks ago, and 
we could not help but reminisce about the practice, say, 
15 years ago. There would be weeks when I would travel 
to three or four separate locations throughout the state 
for mediations or live depositions. At times this could be 
grueling, of course, but it also constituted my favorite 
part of the job. That is, I could get out of the office and 
catch up with mediators, judges, and fellow practitioners 
in a different area of the state. Even in my local media-
tor’s office, there would be all-day sessions where I’d see 
10 lawyers I knew milling about. OK, perhaps I didn’t 
want to see everyone on a certain day, but ultimately the 
professional camaraderie with my fellow practitioners 
was a very enjoyable part of the job.

In 2022, this aspect of the job has essentially disap-
peared. As we all know, hearings and mediations have 
mostly gone remote. Live depositions are the exception 
rather than the norm. Granted, I’m not missing the late 
afternoon drives to a remote doctor’s office for a 5 p.m. 
depo, with the assistant sneaking in to inform us “the 
doctor will be in shortly,” which meant I wouldn’t be 
home until 9 p.m. at the earliest. While we have reached 
some kind of détente with the “Rona” this summer, the 
practice has been irrevocably changed, and the office 

cabin fever of 2021-22 is here to stay, albeit to a lesser 
extent.

Understanding that the mobile aspect of our profes-
sion has been greatly curtailed, the aspect of the job I’ve 
always enjoyed the most, how did my small firm adjust? 
We had to do something. Honestly, as this article is about 
wellness, the prospect of being trapped in the office 
handling perpetual Zoom hearings (surprisingly tiring!) 
or interminable phone depos would have driven my wife 
and me bonkers. The answer for us, at least as the op-
portunity avails itself, has been to take our show on the 
road and work from wherever we are, utilizing our two 
Microsoft Surfaces, our cloud-based case management 
system, and an iPhone for work calls and texts. Pack a 
jacket and tie, and we can run this operation from any-
where in the world.

Jennifer and I are also avid runners. Now, I’m not very 
fast or athletic. A perusal of my Facebook page will 
show, in plain sight, my constant weight fluctuation. I 
was the kid that always got stuck playing right field in 
Little League, as the coach had to put me somewhere. 
My personal best half marathon time was set almost a 
decade ago. But still, running is important to both of 
us, and our trips are typically planned around where we 
can potentially run on Saturday or Sunday (normally 
half marathons, as we max out at 13.1 miles). We are ap-
proaching 20 separate states where we have run a half, 
most recently in Brooklyn, New York (high fives with 
Senate Majority Leader Chuck Schumer at the end!). 
The goal is to run in all 50 states and D.C. Are these runs 
“fun”? Honestly, not always. I won’t lie. Running (with 
walk breaks) can be a drag, especially if you’re recovering 
from a stressful week of work coupled with a few days of 
poor eating and little exercise. Not to mention, for my 
fellow practitioners on the back nine of their 40s and 
beyond, there are the general pains and annoyances that 
come with aging.

The overarching benefits to organized running events, 
however, are tremendous. These events focus your mind, 
be it hitting a certain pace or simply finishing the damn 
thing so you can grab some wings and a Yuengling. My 
“runner’s high” is the 2,000 extra kcals I can utilize at 
the after party. There are few better feelings than finishing 
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one of these races, especially when improving your time 
… it’s almost akin (yes) to a big final hearing victory.

Since beginning our slight obsession with running travel 
several years ago, we’ve expanded our running tourism 
internationally. Hooking up with a private travel group, 
Jennifer and I were able to run around Ireland in 2019, 
and we’re planning a trip with the same group to New 
Zealand in 2023, with a trip to Italy shortly thereafter. 
What’s especially great about these trips, and mostly all 
runs in general, are the people. The running community, 
by and large, is so tremendously supportive. There are 
few things more inspirational than watching the senior 
runners, many over 80 years old, crossing the finish line. 
In a country where we are polarized and at each other’s 
throats, runs are the great equalizer—the most demo-
cratic of activities.

If you are looking to break a rut at work and need an 
escape with a healthy component attached, I cannot rec-
ommend the combo of travel and race running enough. 
Here are a few brief tips for anyone looking for a running 
wellness journey:

1. Parkrun. If you’re running-curious, or even involved 
in the scene and annoyed by the cost or the attitudes of 
fellow runners, Park-
run is for you. First 
off, it’s free. The 
concept is simple. 
Volunteer groups 
in cities around the 
world host Saturday 
morning 5Ks at a lo-
cal park. You register 
and get a barcode, 
allowing you to track 
your results on their 
app, no matter the 
host site. They also 
encourage walkers, 
dogs, strollers, what-
ever. “Tailwalkers” 
trail the slowest par-
ticipant, so there’s 
no fear of being last 
(and trust me, I know 
that feeling). What 
makes Parkrun extra 
special is the world-
wide tourist culture 
it has spawned. While 

we have only visited three separate Parkrun locations, the 
hardcore tourists organize trips based on weekly events. 
It is not uncommon in Gainesville, for instance, to have 
weekly visitors from Ireland, England, Australia … the list 
is endless. Also, Parkrun has excellent swag, which can be 
earned only by hitting certain milestones. Jennifer and 
I recently obtained our “50 run” red shirts, and it was 
legitimately an exciting moment. For those of you who 
are schedule-conscious, Parkrun is also super consistent. 
Runs always start on time and are the same length, no 
matter where in the world you might be participating. 

For us, if it’s 7 o’clock 
on a Saturday morn-
ing, we are almost al-
ways on the way to 
an event.

2.  RunDisney. 
Listen, I don’t want 
to disparage Disney 
runs. Our initial for-
ays into half mara-
thons were via the 
annual mega-week-
ends at the Epcot 
parking lot (and two 
in Anaheim for that 
matter). For the un-
initiated, Disney runs 
are a great way to 
dip your toe into the 
water, especially at 
the half marathon or 
marathon distance. Ken participates in a  

Parkrun in Gainesville.

Jennifer joins Ken for a Parkrun in Gainesville.

Jennifer and Ken finish a race in Orlando.

Ken and Jennifer at Disneyland ... continued, next page
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Disney runs are extremely 
beginner-friendly, with tons 
of gimmicks and fun on the 
course. Those are the pros. The 
cons? RunDisney weekends 
are becoming astronomically 
expensive and, like everything 
with the Mouse, quite bloated. 
The fields are crowded, and 
participating requires an eight-
hour commitment, starting in 
the early morning and often 
waiting hours in very cold Jan-
uary weather. After years of 
participating, achieving “perfect” status even in the Fall 
Wine and Dine events, we tapped out. It was too costly 
a commitment, of both time and money. Still, if you’re 
looking for an excuse for visiting the parks with family 
and say you hit a big fee on a case, it’s not a bad choice.

3. Grab Bag! Our favorite runs are basically by chance. 
Last year, in order to hit our South Carolina run (on 
the way to an Eagles-Panthers game in Charlotte), we 
picked out a random state park half marathon event 
near the North Carolina border. Not only was the event 

extremely well presented and 
challenging, we discovered a 
wonderful bed and breakfast 
and spent time near Rock Hill, 
S.C., an area we never would 
have thought of visiting oth-
erwise. As a bonus, these runs 
are typically fairly priced and 
staffed with friendly and well-
versed organizers. Don’t be 
afraid to try something dif-
ferent!

All in all, I can’t stress enough 
how important it is for us to 

maintain a level of reasonable sanity by incorporating this 
travel schedule and run planning into our firm culture. It 
goes hand-in-hand with our practice, and frankly, vastly 
improves our well-being and performance as attorneys. 
Email me at ken@hklawfl.com if you have any questions 
or need more information.

Ken Hesser practices out of Gainesville with his firm, Hesser 
& Kipke. He has been board certified in workers’ compensa-
tion since 2018. You are likely faster than he is.

Race for your life!, continued
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Jennifer and Ken at the Cliffs of Moher in Ireland

Florida Lawyers Helpline

mailto:ken@hklawfl.com
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SPECIALIZED 
WORKERS’ COMP 
PHARMACY CARE

IWP WILL HELP YOUR CLIENTS
EVERY STEP OF THE WAY. 

www.IWPharmacy.com  |  888-321-7945

THE PAIN POINTS OF THE WORKERS’ COMPENSATION PROCESS CAN LEAVE EVERYONE FEELING ILL. 
At Injured Workers Pharmacy (IWP), we conveniently deliver your client’s workers’ compensation 

prescriptions right to their doorstep at no out-of-pocket cost. Our proactive approach to pharmacy 
care simplifies each step of the prescription process, so that your client can focus on getting better 
and you can focus on their case – and not the administrative backlog that comes with it. 

Here’s how we make workers’ comp prescriptions easy: 

• NEXT DAY PRESCRIPTION HOME DELIVERY

• WE’LL HANDLE ANY PRIOR-AUTHORIZATIONS

• NO UPFRONT OR OUT-OF-POCKET COSTS

• TEAM SPECIALIZED IN THE COMPLEX 
 NEEDS OF INJURED WORKERS  

• CONTINUOUS PRESCRIPTION CARE EVEN 
 THROUGH DISPUTES AND DENIALS • COMMITMENT TO HAPPY, HEALTHY PATIENTS 
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Where is your FAVORITE
INSPIRATIONAL QUOTE?

440 Q&A

“If you didn’t have the time to do it right, how will 
you find the time to do it over?”

– Unknown
Mark Zientz Esq., Miami

“Bravery is to defend yourself 
from another, and humanity is to defend the 
other from yourself.”
– Montenegrin General Marco Miljanov 
Popovic

H. George Kagan, Esq., Gulf Stream

“The only thing necessary for the 
triumph of evil is for good men to 
do nothing.” 

– Unknown
Brian Sutter, Esq., Port Charlotte

My early years were guided by the quote “It isn’t whether you win or lose, it is how you play the game.” It 
helped me enjoy any game or competition, school grades, make friends, etc. But when I was in my 
middle 20s and became a claimant’s lawyer in the workers' compensation forum, I realized I had to 
win for my client and me to eat. So, obviously, I didn’t want to have a pure loss that ended the case. 
A quote hit me: “Show me a good loser and I’ll show you a loser.” After losing a case early on in my 
practice, I realized that I was not a bad loser but I did not want to ever lose a case again. It helped 
me to put my client first and my ego second. If I ultimately lost at a trial, I felt bad for my client 
and myself. But it was a learning experience. Thus, I felt I became a good winner and not a bad loser.

Judge Steve Rosen, retired, St. Petersburg

“When your outgo exceeds your income your 
upkeep becomes your downfall.”

– Edgerrin James, originally credited to 
Bill Earle

Michael Rudolph, Esq., Jacksonville
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My mentor in the law is a lifelong friend of 
my father’s from their high school days in 
Philadelphia. A criminal defense attorney 
in Orlando, he taught me the ropes when I 
clerked for him in the late 90s. His quote 
repeated again and again that summer to me (and 
I am paraphrasing) was, “Kenny, always return your 
phone calls as soon as you can, no matter how many 
times the client is pestering you … it’s 80% of this 
job, and ultimately you will benefit greatly from it.” 
Someone also told me once, “Getting any good at 
this job takes 15 years.” This is very accurate.

Kenneth M. Hesser, Esq., Gainesville

UPCOMING QUESTION:
What HOBBY HELPS YOU in the practice of law?

Email your answer to
smccormack@thefloridafirm.com,

 and it may appear in our fall edition.

“We shall defend our island, whatever the cost may be. 
We shall fight on the beaches, we shall fight on the landing 
grounds, we shall fight in the fields and in the streets, we 
shall fight in the hills. We shall never surrender!”

– Winston Churchill
Paul Anderson, Esq., Tallahassee

“Don’t take any $@it from anybody …”
– Billy Joel

Karen Gilmartin, Esq., Miami Lakes

“If you torture numbers long enough, they will 
confess to anything.”
– Author unknown, but a derivation of the 
quote “If you torture data long enough, it 
will confess,” which is attributed to Nobel 

Prize-winning economist Ronald Coase 
and British mathematician Irving J. Good.

Kimberly J. Syfrett, Esq., Panama City

mailto:smccormack@thefloridafirm.com


WORKERS’ COMPENSATION SECTION 30 Summer 2022 • NEWS & 440 REPORT

Sandifort v. Akers Custom Homes, Inc./Amerisure, ___So. 
3d___ (Fla. 1st DCA July 13, 2022)
Death Benefits/Dependency

The First DCA affirmed the JCC’s denial of death ben-
efits to the mother of her deceased 16-year-old son who 
drowned on his first day of work. The 16-year-old had a 
permanent learning disability, received SSI benefits, and 
had never worked as a wage-earner prior to the industrial 
accident. The claimant argued that she qualified for death 
benefits under section 440.16(1)(b), Fla. Stat., as she 
and her other children depended upon her 16-year-old’s 
SSI benefits, which came to an end upon his death, and 
that the statute does not limit dependency to her son’s 
wage-earning ability or his capacity to provide separately 
for himself. The JCC found the claimant could not show 
actual dependency on her son as the statute anticipates 
a dependency on the deceased employee’s wage-earning 
capacity, not his entitlement to welfare payments.

Sargent v. Bradford County Sheriff’s Office/Fla. League 
of Cities, ___So. 3d___ (Fla. 1st DCA 6/1/2022)
First Responder Presumption

Notwithstanding a lengthy dissent, the First DCA 
affirmed denial of the application of the heart presump-
tion statute under section 112.18, Fla. Stat., because the 
corrections officer did not have a new pre-employment 
physical (PEP) when he moved from part-time to full-
time, even though he had a PEP when he started part-
time years earlier.

Guerera v. Becton Dickinson Co./Sedgwick, ___So. 3d___ 
(Fla. 1st DCA 5/4/22)
Attorney Fees/Benefits Obtained

The JCC denied entitlement to E/C-paid attorney 
fees asserted to be owed for penalties and interest (P&I) 
on impairment income benefits and for an increase in 
the average weekly wage (AWW). The DCA affirmed 
as to the P&I fee issue but reversed as to the fee denial 
for the AWW increase. The JCC found “no actual or 
real benefit was secured” since the claimant was at the 
maximum compensation rate. However, the DCA found 
the increase raised the 80% temporary partial disability 
(TPD) threshold and could affect potential offsets if the 
claimant were to receive federal disability benefits under 
section 440.15(9)(a), Fla. Stat. The DCA also rejected 

the JCC’s basis for denial that the increase awarded was 
smaller than what had been claimed, noting the law does 
not require an exact match between a claim and an award.

LFI Ft. Pierce/ESIS v. Dwayne Homes/Blue Goose Grow-
ers/FFVA, ___So. 3d___ (Fla. 1st DCA 5/6/22)
Compensability/Estoppel/WC Immunity/Going and 
Coming

The claimant was involved in a motor vehicle accident 
as he rode home with a coworker who passed out 45 
minutes from the job site, rendering the claimant an in-
complete tetraplegic. Both men worked for Blue Goose 
(BG) as leased employees through LFI. The claimant ini-
tially sued both BG and LFI in tort. LFI did not appear at 
trial, but BG asserted workers’ compensation immunity 
(alleging the special errand exception to the going and 
coming rule). BG obtained summary judgment, and the 
claimant subsequently dismissed BG (with prejudice) 
and LFI in that action.

The claimant then filed a petition for benefits (PFB) 
against both employers. LFI argued the claim was not 
compensable under going and coming. The JCC ruled 
LFI was estopped from this argument because LFI had 
benefitted from BG’s contrary argument in circuit court, 
as they shared a special employer relationship under sec-
tion 440.11(2), Fla. Stat. The JCC also held the claim was 
compensable as the driver’s dehydration, which caused 
him to pass out, was a special hazard. Lastly the JCC 
found the dehydration arose out of employment and was 
a “ticking time bomb.”

The DCA reversed all three findings. They found the 
claimant did not prove the elements of estoppel (no 
mutuality of parties/parties had adverse interests) and 
special hazard (no particular hazard at an off-premises 
location/no close association with access route of work 
premises). In relation to the “time bomb” finding, the 
DCA noted the driver was dehydrated, not the claimant, 
and the employer’s alleged deprivation of water as a cause 
of dehydration and the accident was not foreseeable. 
They further held the accident causing his injuries did 
not arise out of employment, citing Valcourt. They also 
affirmed BG’s dismissal from the workers’ compensation 
case. Coverage would have been imputed to LFI, but as 
they reversed compensability, no coverage existed.

Case Law Update
by W. Rogers Turner, Jr.
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A concurring opinion noted that although the claim-
ant had received somewhat conflicting rulings as to the 
proper forum, his decision to dismiss LFI in circuit court 
to seek benefits under Chapter 440 may leave him 
without a forum to test his claims.

DSK Group, Inc./Zurich v. Hernandez, ___So. 3d___ (Fla. 
1st DCA 4/27/22)
Compensability/Going and Coming

The DCA reversed the JCC’s decision that the claim-
ant’s motor vehicle accident and injuries were compen-
sable. The claimant argued he was a traveling employee 
and thus not subject to the going and coming rule. The 
JCC disagreed, but found the claimant’s travel from job 
to job, even though he was required to clock in and clock 
out on his phone as an hourly employee, rendered the ac-
cident compensable because he was a “field employee,” 
traveling to various job sites and not a single, employer-
owned site. However, the DCA found this was not a 
qualifying exception to going and coming, and the JCC 
failed to identify any other legitimate exception. They 
also found prior case law (Schoenfelder, Garabedian, and 
McCormick) inapplicable to the instant facts, noting that 
precedent requires the accident to occur in some realm 
of “compensation status,” and that here the employee 
had clocked out. They also rejected the claimant’s “spe-
cial errand” argument and noted that merely carrying 
tools or employment-related paraphernalia in the car 
(but not working) does not render a going and coming 
accident compensable.

Amtec Less Lethal Systems v. Fowler et. al, ___So. 3d___ 
(Fla. 1st DCA 4/13/22)
WC Immunity

The DCA granted the appellee’s motion to dismiss 
and dismissed the appeal without further comment. The 
dissent stated:

I would deny the motion to dismiss this appeal, 
which raises a significant legal question akin to 
that recently addressed in Florida Highway Patrol v. 
Jackson, 288 So. 3d 1179 (Fla. 2020) (interpreting 
Fla. R. App. P. 9.130 as applied in cases involving 
the sovereign’s entitlement to immunity from 
suit). The issue is whether an employer is entitled 
to an interlocutory appeal of an order rejecting the 
employer’s argument that its workers’ compensation 
immunity as a matter of law can protect it from a 

circuit-court lawsuit facially alleging an intentional 
tort. Appellant, the employer here, makes a cogent 
argument favoring its entitlement to immediate 
review. This issue will recur without review if not 
resolved. We have jurisdiction here just as we did 
in Jackson. Therefore, I would not dispose of the 
appeal on a motion to dismiss, but rather would 
allow full merits briefing and keep open the path 
to Florida Supreme Court review.

Jean Baptiste v. Sunrise Community/FARA, ___So. 3d___ 
(Fla. 1st DCA 7/20/22)
Prevailing Party Costs/IME No-Show Fee

The DCA denied four of the five issues the claimant 
raised on appeal in relation to the JCC’s award of prevail-
ing party costs to the E/C in the amount of $11,950.70. 
However, they reversed and remanded as to the award 
of one-half of the no-show fee ($900) assessed for the 
E/C’s independent medical examination (IME) sched-
uled with Dr. Rosabal. The claimant appeared for the 
IME with a videographer, and Dr. Rosabal cancelled the 
IME. The E/C alleged the cancellation was due solely to 
the claimant’s lack of notice of the videographer, and 
the fee was properly ordered. However, the DCA noted 
that although the Florida Civil Procedure Rules require 
notice of recording, no such workers’ compensation rule 
or statute requires this. The DCA noted that under the 
cancellation provision in section 440.13(5)(d), Fla. Stat., 
the fee is appropriate where the claimant fails to appear 
without good cause, but not where “constructive” failure 
to appear is alleged. No other authority existed to award 
the cancellation fee.
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EVENTS

SIXTH ANNUAL WCI JUDICIAL 
LUNCHEON

August 23, 2022, 11:30 a.m.
World Center Marriott, Orlando, Florida

WORKERS’ COMPENSATION SECTION 
ANNUAL OUT-OF-STATE RETREAT

OCTOBER 6-8, 2022
W. Hotel, Scottsdale, Arizona

WORKERS' COMPENSATION SECTION 
EXECUTIVE COUNCIL MEETING

January 20, 2023, 11:00 a.m.
Joe's Stone Crab, Miami, Florida


