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The last year has taught us that words like “unprec-
edented” and phrases like “once in a lifetime” can start 
off sounding quite powerful, and then become cliché and 
fade into the background. Although our Workers’ Com-
pensation Section is a small bar with approximately 1,200 
members, our small numbers have once again helped us 
to function as we served the community effectively dur-
ing “unprecedented,” “once in a lifetime” circumstances. 
I’m proud of how we were all able to work together to 
successfully switch to Zoom and other resources while 
we “stayed home and stayed safe,” but never stopped. 
I feel confident we will be able to readjust to returning 
to the office and in-person events while continuing to 
utilize technology to provide the best systems to serve 
our community and our clients.

Our section has a long history of perseverance in the 
face of adversity. The strong leadership of the past has 
stewarded our section to this point and set our course 
for the future. It is my intent to continue the work in 
progress and implement the lessons learned thus far.

As we “return to normal,” we will continue the goals 
of improving services for our section members includ-
ing more membership events with an increased focus 
on general member involvement and representing our 
members’ interests, participating in the rules workshops, 
advancing our legislative positions, and increasing in-
volvement with the Big Bar, which will broaden our pres-
ence in the state as well as help us learn how to better 
serve our members.

We need to include you. There is no “I” in team. This is 
another phrase that has been spoken so many times that 
it fades into the background. While there may be no “I” 
in team, there is an “I” in section as well as in inclusion, 

innovation, inviting, involvement, improvement, and 
infrastructure. Individuals make up this section. History 
has its eyes on us.

I am proud to serve as the 2021-2022 chair of The 
Florida Bar Workers’ Compensation Section. I recall 
early in my career attending a local bar function and din-
ner. I was sitting in the back of the large hall and having 
pleasant conversation with the people at my table. When 
the evening turned to the induction of the new officers, 
everyone stopped talking and the presentation went for-
ward as so many do. They introduced the new president 
of the organization and she took the microphone and 
began speaking. I have never forgotten what happened 
next. She said, “Wow, I can’t believe I’m standing here as 
your president. I feel like it was not that long ago that I 
was sitting at a banquet like this watching the new officers 
being inducted and thought to myself ‘I could never do 
that. How would I begin?’” Her speech inspired me to get 
involved, and I hope this message inspires you.

Every journey begins with a single step. When will there 
be a better time to take that step than now? I want to 
invite you to join me to answer the questions “What can 
I do?” and “How do I begin?” You can be a member of a 
committee, you can attend a meeting, you can call me, 
you can email me, you can be involved. Please include the 
section in your practice and allow the section to include 
you. I plan to continue my predecessor’s “open-door 
policy,” and I want to hear from you. As chair, I am here 
to serve you and include you in serving the section. I look 
forward to the coming year.

Mark A. Touby
Section Chair

Mark Touby
MESSAGE FROM THE CHAIRMESSAGE FROM THE CHAIR

Is  your Bar contact information up-to-date?Is your Bar contact information up-to-date?
The Florida Bar’s website (www.FLORIDABAR.org)  offers members the ability to update 

their address and/or other member information. After logging in, Florida lawyers may update 

their contact information as well as upload a profile photo and handle other Bar business.
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Philip R. Augustine

MESSAGE FROM THE  MESSAGE FROM THE  
IMMEDIATE PAST CHAIRIMMEDIATE PAST CHAIR

Well, it’s been quite a year. We tackled a pandemic 
that kept us apart and impacted us in ways we never 
could have imagined, but we have come out the other 
side united and stronger than ever. Our section is healthy 
and continues to move in the right direction. We have 
solidified our relationship with the Office of the Judge of 
Compensation Claims by instituting the virtual town halls 
with the JCC offices, and we continue to move forward 
with advancing our position within the Big Bar. In Oc-
tober, our section became the first to hold an in-person 
executive council meeting since March 2020. We also 
held a successful Forum with more than 400 people in 
attendance in April 2021.

To me, Bar service is an honor and a privilege. I have 
enjoyed chairing the section for the past year, but more 
important than the honor of serving our section, I sin-
cerely appreciate the relationships I have developed with 
both the claimant and defense attorneys I have served 
with over the years I have been a member of the Execu-
tive Council. We all have a job to do, and most of us do 
it well. At the end of the day, it is my humble opinion 
that the Workers’ Compensation Bar is second to none. 
Some of my best friends are people I have met in our 
industry. Some of my most cherished memories as a 

practitioner have come because I am a member of our 
section. I encourage each and every one of you read-
ing this message to become active in our section and in 
service to our Bar. As I said in my first chair’s message, 
I implore each of you to treat your adversaries as you 
would want to be treated. Just because the law allows us 
to do something does not mean we should do it. Doing 
what is right is more important than being right.

As my term ends, the section is in great shape with 
its current members and leadership. With leaders in 
Tallahassee like Paul Anderson and Richard Chait, we 
continue to lobby to keep our section strong and vi-
able. With Sean McCormack at the helm, the News & 
440 Report will continue to be the preeminent section 
publication the Bar offers. And with Mark Touby as the 
incoming chair and Joanne Prescott as chair-elect, our 
section is prepared to make the leap to being the best 
section The Florida Bar has to offer. Thank you for al-
lowing me to serve you as your chair for the 2020-2021 
term. And a special thank you to Willie Mae Shepherd, 
section administrator, for her dedication and effort in 
keeping the section on track. I look forward to continuing 
to serve the section as immediate past chair.

Come together with your colleagues and join the 

Workers’ Compensation Section
TODAY!

Visit www.flworkerscomp.org/membership

for more information

https://www.flworkerscomp.org/membership
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Sean P. McCormack
MESSAGE FROM THE EDITORMESSAGE FROM THE EDITOR

Evidence Matters. This edition focuses on the power 
of evidence. We all need evidence to satisfy our burdens, 
whether in support of claims or defenses. The litigation 
journey toward final hearing is like a jigsaw puzzle. Do 
you have all the pieces to prove your claim or defense? 
And will those pieces fit together to persuade the JCC 
to find in your client’s favor? In this edition’s focus, we 
have included articles that discuss the importance of 
gathering and using evidence.

The Pretrial Stipulation is the most important piece 
of evidence for planning out your case. It should not 
be rushed through or viewed as merely a task to check 
off as completed. Judge Moneyham reinforces that 
view by providing his judicial perspective on the utmost 
importance of the Pretrial Stipulation and including his 
recommendations to read and complete it thoroughly. 
From sitting in several judicial panels throughout the 

years, most of us probably recall the judges stressing the 
importance of knowing the elements of your claims or 
defenses when you complete your portion of the Pretrial 
Stipulation.

We hope this edition will serve as a reminder that “Evi-
dence Matters” and you cannot win your case without 
it. Courtney Bahe and I collaborated on an article that 
examines four common objection hypotheticals. We 
included a 440 Q&A section that asks section members 
whether they prefer to do an opening statement during 
a final hearing. Finally, as part of the evidence focus, 
we have articles that include tips for an effective cross- 
examination and evidentiary consideration of the 120-
Day Rule. We also have our Health & Wellness section, 
part 3 of Attorney Fees and Revisiting Medicare’s section 
111 Reporting Law. Thank you to all the writers for their 
contributions to making this summer edition possible.

On The COver...

To have your artwork featured on the cover of  
News & 440 Report, please email your name, a high 

resolution image,  and description to  
smccormack@thefloridafirm.com and cbahe@pelsusa.com

I invited my 11-year-old daughter, Molly McCormack, to be our 
guest illustrator again. We make a great team. I come up with 
the ideas and she makes it happen with her artwork! When not 
in school, she likes to read, draw, write, and play soccer.

FloridaBarCLE:
CLE for the Bar, by the Bar.

Florida Bar CLE is available in a variety of formats including 
in-person CLE programs, live webcasts, online programs, 
downloadable podcast CLEs, video-DVDs, and audio-CDs.

Search the variety of Florida Bar CLE programs today at

www.floridabar.org/CLEsearch

FloridaBarCLE: Your low cost, high quality  
CLE programming.

mailto:cbahe@pelsusa.com
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Pretrial Stipulations:
Do’s and Don’ts From a JCC’s Perspective1

by Judge John Moneyham

In my opinion, the most important pleading in almost 
every case that makes it to final hearing is the Pretrial 
Stipulation (Pretrial). The Pretrial is the roadmap con-
taining the directions governing the trial of a case. If the 
directions listed on a roadmap are incorrect, you are 
going to have trouble reaching your desired destination. 
Similarly, if the Pretrial is not completed correctly, your 
client may not obtain the desired result. While some 
mistakes or omissions on a Pretrial are correctable, not 
all are. Thus, it is imperative that attorneys take the time 
to properly complete the Pretrial in compliance with the 
Pretrial rule, 60Q-6.113, F.A.C. (6.113).

Rule 6.113(2) provides that “claimant’s counsel shall 
forward the pretrial stipulation” to employer/carrier’s 
(E/C) counsel “no later than 14 calendar days prior to 
the pretrial hearing.” Then, E/C’s counsel “shall complete 
their portion” and return it to claimant’s counsel “no later 
than seven calendar days prior to the pretrial hearing.” Id. 
In practice, these timelines are probably rarely met, but 
they should be. In the rule, the “word ‘shall’ is manda-
tory in nature.”2 Also, complying with this provision gives 
the attorneys ample time to accurately and thoroughly 
complete the Pretrial without having to rush to complete 
it at the last minute. While not addressed in the rule, the 
best practice for an attorney representing a claimant who 
makes a change to the Pretrial after receipt of the E/C’s 
completed portion is to contact the E/C’s attorney to see 
if such attorney wants to add anything to the Pretrial. If 
this is not done, the claimant’s attorney should agree to 
any timely asserted request to amend or supplement the 
Pretrial that is necessitated by the unilateral change(s).

The attorneys should conduct a thorough review of the 
file before completing the Pretrial because “(a)ny claims 
that are ripe, due, and owing, and all available defenses 
not raised in the pretrial stipulation” are normally waived 
unless the Pretrial is supplemented or amended via either 
“agreement of the parties” or a judge’s order “for good 
cause shown.” 6.113(2)(a). Such “good cause” cannot 

be shown by the “failure to diligently seek and obtain 
discovery.” 6.113(6). Therefore, the parties, at the time 
of Pretrial completion, should make sure that all neces-
sary discovery has been done or is timely scheduled to 
occur. Further, correctly completing the Pretrial is vitally 
important since proving “good cause” may be difficult be-
cause it requires “some showing of ‘good faith on the part 
of the party seeking an enlargement and some reason-
able basis for noncompliance within the time specified’ 
rather than simple inadvertence or mistake of counsel or 
ignorance of the rules.” Morrison Management Specialists 
v. Pierre, 77 So.3d 662, 666 (Fla. 1st DCA 2011).

While 6.113(2)(h) provides that “(a)ny defense raised 
pursuant to sections 440.09(4)(a) and 440.105, F.S., 
and any affirmative defense” and “(a)ny objections/
responses to the affirmative defenses must be pled with 
specificity,” it appears that this specificity requirement 
applies to all defenses. Failure to put the word acquies-
cence on the Pretrial resulted in a finding that the JCC 
improperly considered an acquiescence defense even 
though the E/C set forth on the Pretrial that the doctor 
from whom the E/C alleged the claimant requested a 
one-time change was no longer authorized and “that the 
authorized physician” is a doctor “who has been treat-
ing Claimant since the one-time change.” McFarlane v. 
Miami-Dade Transit Authority, 215 So.3d 658 (Fla. 1st 
DCA 2017). This defense would seem to clearly aver 
that, as argued by the E/C in McFarlane, the claimant 
had acquiesced to such treatment, but the First District 
Court of Appeal rejected the argument that an acquies-
cence “defense was somehow implicit in the words that 
were used.” Id. at p. 660. The court further provided 
that “acquiescence is an affirmative defense under these 
circumstances; but even if we were to assume otherwise, 
the pretrial rule applies to all defenses.” Id.

An E/C’s attorney should be careful to list all pertinent 
defenses because a defense not listed on the Pretrial 
is normally barred. See generally, Knight v. Walgreens, 

JU
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109 So.3d 1224 (Fla. 1st DCA 2013). Listing only the 
defenses set forth in response(s) to petition(s) for ben-
efits is usually not sufficient, and the E/C is certainly 
not limited to list only those defenses. Kilbourne & Sons 
v. Kilbourne, 677 So.2d 855, 859 (Fla. 1st DCA 1995) 
(Defense asserted in Pretrial “was an issue although not 
stated in the notices of denial.”).

Claimant’s counsel should be sure to list all mature 
claims because “a claim that is mature at the time of 
an earlier proceeding will be subsequently barred by its 
omission from that proceeding.” Turner v. Rinker Materi-
als, 622 So.2d 80, 83 (Fla. 1st DCA 1993). Of course, 
any claims within a pending petition for benefits that are 
ripe for determination and have been resolved should not 
be listed on the Pretrial and/or listed as resolved if the 
Pretrial form you are using has a question about that.

Witnesses should be listed by name with addresses 
and telephone numbers. 6.113(2)(e). Generically listing 
witnesses is not appropriate. 2K South Beach Hotel, LLC 
v. Mustelier, 291 So.3d 158, 160 (Fla. 1st DCA 2020). 
Further, the parties should, pursuant to 6.113(2)(e), list 
“whether the witnesses will testify in person, by tele-
phone, or by deposition,” even though listing a witness 
by deposition only “was not grounds to exclude” such 
witness’s “testimony at hearing.” Metropolitan Dade 
County v. Bermudez, 648 So.2d 197, 199 (Fla. 1st DCA 
1994). If the mode of how a witness is going to be called 
at the final hearing is different from what is listed on the 
Pretrial, or once the mode of how a witness will testify 
is determined (if more than one mode is listed on the 
Pretrial), then the opposing attorney should be timely 
advised of such decision.

“(A)ll exhibits, including impeachment and rebuttal 
exhibits” should be listed on the Pretrial, and the parties 
should “(s)tipulate to such facts and the admissibility of 
documentary evidence as will avoid unnecessary proof.” 
6.113(2)(c) & (d). Contrary to what might be logically 
assumed, it appears that the failure of a party to object 
to witnesses and exhibits listed on the Pretrial does not 
waive such objections. In interpreting an earlier rule, 
which contained almost identical language to 6.113(2)
(c), the First District Court of Appeal held that neither 
the rule nor the Pretrial form “impose a clear obliga-
tion to state objections to witnesses or exhibits listed 

in a pretrial stipulation.” Clairson International v. Rose, 
718 So.2d 210, 212 (Fla. 1st DCA 1998). “(W)aivers of 
claims or defenses not listed in the pretrial stipulation 
are routinely upheld,” however, “listing a witness does 
not raise a claim or defense.” Id. at footnote 1. In a case3 
that is currently on appeal, Judge Walker followed Rose 
in holding that 6.113(2)(c) “requires an affirmative act in 
order to ‘stipulate’ to evidence. In other words, the lack 
of a specific objection does not equate to an agreement 
that the listed evidence is admissible.” Judge Walker 
further held that “failure to object in the pretrial stipu-
lation did not waive Claimant’s later objections at trial.” 
If no stipulation or objection is posed on the Pretrial to 
any listed exhibits and witnesses, then the other attor-
ney may want to “confer,” as provided in 6.113(2), with 
opposing counsel to determine if any objections will be 
raised. If this does not result in obtaining a definitive 
answer, then a motion can be filed to determine if any 
such objections exist.

The attorneys should always read all language on a 
Pretrial, even any preprinted boilerplate language, to 
avoid an unintended stipulation. The E/C’s objection 
to a waiver argument raised by the claimant after the 
Pretrial was filed was rejected because language in the 
Pretrial allowed its amendment up to 30 days prior to 
the final hearing. Howard v. City of Tallahassee, 257 So.3d 
568, 570 (Fla. 1st DCA 2018). The attorneys should 
also carefully read any language written by the opposing 
attorney about which depositions are admissible and not 
just casually stipulate to admit all depositions listed by the 
opposing attorney. A JCC’s decision to admit into evi-
dence “deposition testimony of unauthorized physicians, 
in violation of 440.13(5)(e)” was affirmed because the 
parties stipulated that “all depositions, properly noticed 
and filed” would be “stipulated into evidence.” Citrus 
World v. Mullins, 704 So.2d 128 (Fla. 1st DCA 1997).

Counsel for the E/C should be careful to only stipulate 
to the exact conditions that the E/C has accepted as 
compensable because arguably a “broad stipulation” ac-
cepting a particular body part could shift the burden to 
the E/C “to demonstrate a break in causation.” Sanchez 
v. YRC, Inc., 304 So.3d 358, 363 (Fla. 1st DCA 2020). 
While that argument may be made by the claimant’s 

Focus: EVIDENCE MATTERSEVIDENCE MATTERS

... continued, next page
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counsel if only a body part is listed on the Pretrial, it 
does not appear such argument would be successful be-
cause a “pretrial stipulation’s mere identification of the 
relevant body part involved in the accident is not properly 
interpreted as waiver or abandonment of defenses that 
are otherwise timely asserted.” Noland v. City of Deer-
field Beach, 308 So.3d 222, 226 (Fla. 1st DCA 2020) 
(emphasis added). The First District Court of Appeal 
appears to be drawing a distinction between the “broad 
stipulation” cases, such as Sanchez, in which a particular 
body part is accepted as a compensable injury as opposed 
to a stipulation on the Pretrial of a particular body part 
that is accepted as related to an accident. Counsel for 
the E/C should be careful that the Pretrial form does 
not ask what conditions are accepted as compensable 
injuries since listing a particular body part in response to 
such question could very well shift the burden of proof 
of causation.

My final recommendations are based on personal ob-
servation. Attorneys should review the Pretrial several 
times before filing it and sending it to the other attor-
ney. It would also be wise to let it sit overnight before 
the final review. I advise against writing on the margins 
of the Pretrial to avoid any wording being cut off in the 
process of forwarding the Pretrial to opposing counsel 

and uploading it. Finally, please make sure not to attach 
to the Pretrial documents that are duplicative or are not 
relevant. I realize it’s painful to look through hundreds 
of pages of medical records to do this, but when this is 
done, it makes the JCC’s job much easier and results in 
the order going out earlier.

I strongly encourage our great Workers’ Compensation 
Bar to meticulously read and complete the Pretrial. This 
is extremely important to your client “(b)ecause due 
process rights are implicated, a party has a right to rely 
upon the issues as framed in the pretrial statement.” 
Marin v. Aaron’s Rent to Own, 53 So.3d 1048, 1049 (Fla. 
1st DCA 2010).

Judge John Moneyham was appointed 
to the bench on July 6, 2020. Judge 
Moneyham received an undergraduate 
degree in accounting from the University 
of Florida. He then attended Florida 
State University School of Law where he 
graduated in 1988. Judge Moneyham has 
been board certified in workers’ compen-
sation since 1995.

Endnotes
1 The opinions expressed in this article are mine alone and may not be shared 

by all other judges of compensation claims.
2 Sanders v. City of Orlando, 997 So.2d 1089, 1095 (Fla. 2008).
3 Hataway v. Tom Thumb Food Store, 2020 WL 5094738 (Fl. Off. Judge Comp 

Cl. August 19, 2020) (Case Number 18-013718JW).

Focus: EVIDENCE MATTERSEVIDENCE MATTERS

Pretrial Stipulations, continued

Florida Bar members have access to more than 70 discounted products and services from 
The Florida Bar Member Benefits Program.

www.floridabar.org/MemberBenefits

... and more!

https://www.floridabar.org/member/benefits/
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Handling Common Objections: 
Four Hypotheticals

Sean McCormack, editor, and Courtney Bahe, assistant editor of the News & 440 Report, recently sat down to discuss 
commonly encountered evidentiary objections leading up to and during a final hearing. The following examples are played 
out in a hypothetical format.

1. Signed Doctor Conferences
Courtney: An E/C attorney conferences with a claim-

ant’s treating physician and obtains a signed letter from 
the doctor indicating surgery is not medically necessary 
and the work accident is not the MCC. Can that be 
admitted into evidence?

Sean: No. An attorney should object to these based 
on authentication, hearsay, and that the letter or signed 
conference from the doctor is not considered a medical 
record. Authentication of evidence is required as a condi-
tion precedent to its admissibility. See section 90.901, 
Fla. Stat. (2011). The case of Vaughan v. Broward Gen. 
Med. Ctr., 105 So.3d 569 (Fla. 1st DCA 2013) is instruc-
tive. In that case, the JCC erred in admitting and inde-
pendently relying upon a signed doctor conference letter 
over the claimant’s hearsay and authenticity objections.

Practice Tip From Courtney: Take the deposition of your 
doctor and obtain the medical opinions under oath and use 
that as evidence in support of your claim(s) or defense(s) 
instead of relying upon a signed conference letter.
2. Functional Capacity Evaluation (FCE)

Courtney: A claimant undergoes an FCE, which indi-
cates he is capable of performing light duty work. The 
report mentions that the claimant did not give a valid 
effort and exhibited symptom magnification. Although 
the FCE was listed on the pretrial stipulation, it was 
objected on hearsay and authenticity grounds. Can that 
be admitted into evidence?

Sean: No. An attorney should renew his or her objec-
tion at final hearing on the grounds of authenticity and 
hearsay and even include that the FCE is not considered 
a medical record. Just as in the example of the signed 
doctor conference letter, the FCE has not been authen-
ticated and is considered hearsay. This similar issue was 
addressed in the case of Amos v. Gartner, Inc., 17 So.3d 
829 (Fla. 1st DCA 2009). In Amos, the JCC erred by 

admitting an FCE report into evidence over the claim-
ant’s hearsay and authenticity objections. The court 
found that although doctors may rely on inadmissible 
documents, such reliance does not make the FCE report 
itself admissible for other purposes. See Linn v. Fossum, 
946 So.2d 1032, 1037-38 (Fla. 2006) (explaining the 
rationale for prohibiting an expert to serve as conduit 
for introduction of otherwise inadmissible evidence is 
that admission of such evidence undermines rules of 
evidence that would have precluded omission of other-
wise potentially unreliable evidence). The JCC erred by 
relying on the inadmissible statements contained in the 
FCE report.

Practice Tip From Courtney: Take the deposition of the 
FCE examiner or therapist that conducted the FCE. Have 
the doctor review the FCE report and ask if he or she is 
relying on it as part of his or her opinion. It will be admitted 
into evidence for that purpose, but if you want the entire 
document to be admissible, you need to take a records 
custodian’s deposition or the examiner’s deposition.

3. Hearsay From a Lay Witness
Sean: During a final hearing, the E/C calls the nurse 

case manager as a witness to ask about the claimant’s 
medical noncompliance. When asked about the reasons 
why the claimant missed his therapy appointments, the 
nurse says, “The claimant told me he stopped going be-
cause it was not helping.” The claimant’s attorney objects 
to this testimony as hearsay. Should the JCC sustain or 
overrule the objection?

Courtney: The JCC should sustain the objection and 
not allow that testimony into evidence. It is well estab-
lished that the Florida Evidence Code applies to workers’ 
compensation proceedings. See Alford v. G. Pierce Woods 
Mem’l Hosp., 621 So.2d 1380, 1382 (Fla. 1st DCA 1993). 
The Florida Statutes defines hearsay as a statement, 

... continued, next page
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other than one made by the declarant while testifying at 
trial or hearing, offered to prove the truth of the matter 
asserted. section 90.801(1)(c), Fla. Stat. (2018). Under 
section 90.802, such out-of-court statements are in-
admissible as hearsay. But if a statement is offered for 
some purpose other than its truth, it is not hearsay. See 
Penalver v. State, 926 So.2d 1118, 1132 (Fla. 2006) (“[I]f 
the statement is offered for some purpose other than 
its truth, the statement is not hearsay and is generally 
admissible if relevant to a material issue in the case.”).

Practice Tip From Sean: Try to look to a hearsay ex-
ception. Ultimately, the testimony from the nurse case 
manager is not the way to prove medical noncompliance. 
Evidence from the treating source or the claimant him-
self would be the better route.

4. Misrepresentation Defense
Courtney: The E/C completes its pretrial stipulation, 

and under defenses it lists that the claim has been de-
nied in its entirety. Specifically, the following defense is 
asserted: The claimant forfeited entitlement to benefits 
under section 440.105(4)(b), Fla. Stat., by making 
false, fraudulent, or misleading statements to authorized 
treating physicians and in deposition regarding his prior 
history of pain, non-industrial accidents and injuries, and 
medical treatment. The claimant objects to this defense 
on grounds of lack of specificity under Rule 60Q-
6.113(2)(h). The E/C never responds to the objection. 
Two days before final hearing, the E/C cites six specific 
statements on its trial memorandum that the claimant 
made. The claimant moves to strike the misrepresenta-
tion defense. Will the JCC strike the defense?

Sean: Very likely, yes. See Rule 60Q-6.113(2)(h), 
which provides: “Any defense raised pursuant to Sections 
440.09(4)(a) and 440.105, F.S., and any affirmative 
defense, must be raised with specificity, detailing the 
conduct giving rise to the defense, with leave to amend 
within 10 days. Failure to plead with specificity shall result 
in the striking of the defense. Any objections/responses 
to the affirmative defenses must be pled with specific-
ity.” This issue was discussed in the case of THG Rentals 
& Sales of Clearwater, Inc. v. Arnold, 196 So.3d 485 (Fla. 
1st DCA 2016). In Arnold, the court found that although 

the E/C did not specifically plead its misrepresentation 
defense in sufficient detail as required by Rule 60Q-
6.113(2)(h), the claimant did not assert this specificity 
objection until two days before trial, and that very same 
day the E/C filed its pretrial memorandum setting forth 
the specific details of its misrepresentation defense and 
evidentiary support for it. Because the claimant did not 
timely object to the lack of specificity of the misrepre-
sentation defense, the argument was considered waived.

Practice Tip From Courtney: As the E/C, make sure 
you specifically list with detail the conduct or state-
ments giving rise to the misrepresentation defense. As 
the claimant, make sure you timely object to any lack 
of specificity arguments. Rule 60Q-6.113(2)(h) gives 
the E/C 10 days to cure the specificity objection or else 
it risks the possibility of having its misrepresentation 
defense stricken.

Sean P. McCormack has been licensed to 
practice law in Florida since 2005. Mr. 
McCormack received his undergraduate 
degree from Florida Atlantic University 
in 2002 and his law degree from Barry 
University College of Law in 2005. He 
is a member of The Florida Bar, and is 
an associate with the firm of Colling 

Gilbert Wright & Carter. Mr. McCormack has practiced 
exclusively in the areas of social security disability and work-
ers’ compensation since 2005. He is on the WCS Executive 
Council and serves as editor for the News & 440 Report. 
He is a member of the Orlando Inns of Court and chair 
of the Workers’ Compensation Section of the OCBA. He 
is president of the Orlando division of the Friends of 440 
Scholarship charity.

Courtney Collins Bahe, Esq., is an at-
torney in the firm of Bolton, Helm & 
Augustine LLP. She focuses her practice 
on defending large self-insureds, insur-
ance carriers, TPAs, and smaller entities 
in the area of workers’ compensation. 
She has been an active member of the 
Workers’ Compensation Section of The 

Florida Bar for over 15 years. She serves as assistant editor 
of the News & 440 Report.

Handling Common Objections, continued
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Cross-Examination: 
A Simple ‘Yes’ or ‘Correct’ Will Do

by Robert J. Rodriguez

Cross-examination is, and should be, the most enjoy-
able part of any trial lawyer’s life. If it’s not, you may 
want to consider another path in life since you can’t be 
a successful trial attorney if you don’t love and look for-
ward to the challenge of a good cross-examination. It is 
by far the most dramatic portion of the “show.” Unlike 
TV shows, you rarely get a confession in the middle of 
your cross, but sometimes you do!

If by now you don’t understand the level of my enthu-
siasm about something as simple as a cross-examination, 
then you’ve probably never met me or listened to my 
ramblings about how I literally look forward to every 
opportunity.

Cross-examination is designed for “control freaks.” If 
you’re not a control freak, you might prefer direct ex-
amination. As a full-fledged, card-carrying control freak, 
I would take cross over direct any day of the week. But 
what is the difference?

In its simplest form, direct examination consists of 
asking questions to simply open the door, and then the 
deponent tells his story. The direct examiner, by asking 
questions, allows the story to flow and tries to keep the 
deponent on target. This requires preparation, practice, 
and the old “don’t ask a question unless you know the 
answer.” Since it’s the deponent’s story that is being 
elicited, the questions themselves cannot provide the 
answer, nor can those questions overtly lead to the an-
swer. The answers from the deponent need to provide 
the story on their own.

I’ve always been impressed with good direct examiners. 
Their level of preparation must be superb to properly 
guide the deponent. After all, the examiner can’t control 
every word that comes out of the deponent’s mouth. The 
direct examiner has to make sure every question has a 
viable response based on what the examiner knows and 
can prove. On direct examination, the examiner purely 
hopes that the deponent does not start to freelance, ad-
lib, or provide answers beyond what would be beneficial 

to the examiner’s position. The direct examiner can 
hope to avoid an uncontrolled witness by conducting 
pre-testimony preparation and rehearsing the questions 
and the answers.

Direct examination can also be used to “steal the thun-
der” of the opponent by bringing up disadvantageous 
facts before they are revealed on cross. In other words, 
the direct examiner can let the cat out of the bag early 
so that it’s not used in a dynamic fashion later on by the 
opponent to crush the examiner’s case.

Frankly, allowing someone else to tell the story is nerve 
racking. You never know if there will be that “extra” one 
word that slips out from the deponent. This anxiety is 
where control freaks fall short, causing them to gravitate 
toward cross-exam rather than direct. Why? Because 
you tell the story! You control the pace! You decide the 
ebb and flow! Yes, it really becomes all about you—the 
cross-examiner.

In cross-examination, the goal is the opposite of direct. 
You are the storyteller. There should be more words com-
ing out of your mouth than the witness’s. Your questions 
should all lead to simple answers such as “yes,” “no,” and 
“correct”; if a witness’s answers go beyond this set of 
limited responses, you’re not being as effective as pos-
sible or phrasing the question in the right way. In other 
words, you are not using the tool of cross-examination 
to its fullest.

Cross-examination requires you to ask questions that 
provide the answer within the question. Your questions 
must always be leading the deponent. The ultimate goal 
is to have the deponent—someone whose sole job is to 
argue with your statements and is mentally ready to 
argue—simply agree with the correctness of your ques-
tion. In order to do that, preparation is key. Let me say 
it again: preparation is key.

You need to create the narrative based on identifiable 
or stipulated facts so that you leave the deponent with 

Focus: EVIDENCE MATTERSEVIDENCE MATTERS

... continued, next page
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no option other than agreeing or disagreeing with your 
statement. This requires documentation, transcripts, 
medical records, and other material, which you can point 
to as you ask your leading questions, making the witness 
look less credible by deviating from his predesigned story 
described on direct. Your question must be perfect; there 
can be no wiggle room for any response other than “yes” 
or “no.” If you get any other answer, either your ques-
tion is not crafted well enough or you have a witness who 
won’t properly answer because he knows the answer will 
be devastating to his case. In other words, the deponent 
wants you to engage in direct examination so that he, 
the deponent, will be able to say what he wants and not 
necessarily answer the question you’re asking. You need 
to hold him to an answer or ask the presiding judge to 
order the witness to answer your question. After all, the 
witness will have the chance to elaborate or explain later, 
during redirect examination.

So, how do you hone your skill in both direct and 
cross-examinations? Practice. For example, this is what 
I do to prepare for direct or cross-exam. My office has 
ceiling-to-floor windows. To me, this is the perfect place 
to map out my strategy and write (using erasable, mul-
ticolor highlighters—yes, I have the pictures to prove it) 
“my story.” I determine what evidence, documents, and 
testimony will support each and every one of the main 
points I want to make prior to crafting any question.

After completing this as a direct examination, sit down 
with your witnesses. Ask those same questions and see 
how they respond—what they say and what they don’t 
say that they should. Ask questions that will allow the 
deponent to address every part of your perfect story. 
Questions such as “how did you feel after that” or “tell 
us in your own words how you injured yourself” are wide-
open questions, which allow almost any testimony.

As a cross-examiner, start telling your story using 
short and simple questions. Get the deponent to under-
stand how it’s going to work. Let the deponent get into 
a rhythm of answering in short “yes” or “no” answers. 
Incrementally build questions on the previous answers. 
Think “concentric circles,” then ask those close-ended, 
leading questions and don’t let the deponent do anything 
other than answer the specific question before him. 
Those close-ended questions will end with “... correct?” 
and then the only answer the deponent can give is to say, 
“Yes, it’s correct.” Practice this with your spouse, signifi-
cant other, kids, and friends (who won’t stick around long 
if you continue with this obnoxious approach, especially 
teenagers, who will try to get out of answering any direct 
question you ask). If you can use a set of facts you’ve 
created and have your deponents answer “yes” and “cor-
rect,” you’re achieving your goals as a cross-examiner, or 
as I see it—taming the beast. That’s the life and beauty 
of being a “bull fighter,” so to speak.

I hope my enthusiasm as a skilled questioner rubs off 
and encourages you to properly implement these tools. 
Once you see the beauty and usefulness, your legal life 
will forever change.

Robert J. Rodriguez, Esq., is the 
managing partner of MKRS Law in 
Miami. He is licensed to practice in the 
U.S. District Court for the Southern, 
Middle, and Northern Districts of Florida. 
Mr. Rodriguez has been recognized by 
the National Registry of Who’s Who 
in Executives & Professionals. He was 

recently recognized by the South Florida Legal Guide as 
a Top Lawyer in South Florida as well as a Top Lawyer in 
Practice Area. He has been listed by Best Lawyers, has been 
listed in Florida Super Lawyers since its inception, and is 
AV-rated by Martindale-Hubbell.

Focus: EVIDENCE MATTERSEVIDENCE MATTERS
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Do you prefer to do an
OPENING STATEMENT during a 

final hearing? Why or why not?

440 Q&A

Briefly, I found that the timely filed trial memo-
randa sufficiently advised me of the issues and 
positions of both parties at an upcoming trial. 
I felt that the parties’ trial memoranda, usually 
excellent, put me in a position as trier-of-fact 
to know what the parties wanted me to look for in 
the evidence to be presented and, therefore, sped up 
the overall presentation of the case. Thus, I generally 
moved forward without oral opening statement directly 
to presentation of the claims, defenses, exhibits, etc. 
Of course, there were always closing arguments and 
if the parties requested opening statements, they were 
certainly permitted. But I suspect that after a few years 
on the bench, the parties got to know me well enough to 
look for use of their trial memoranda as opening state-
ment and then immediately plunging into the merits of 
the trial itself.

Steve Rosen, St. Petersburg 
(former JCC’s standpoint)My preference is to waive 

openings and do closings. My 
trial memo is my opening. Also, if I think the 
claimant’s case has a fatal flaw I do not want to 
point it out in the beginning and allow it to be 
corrected or have the claimant take a dismissal.

William Rogner, Winter Park I prefer to do an opening statement but 
keep it very brief just to outline what 
are the important essential issues that I’m going to be 
asking about and what I’m going to be asking the 
JCC to make a determination on. I try to keep all 
the cumulative arguments with supporting law for 
the end in my closing, but I do like a brief opening.

Tara Said, Pensacola

I prefer a very short opening state-
ment to identify the main points/most 
important evidence I want the JCC to focus on.

W. Rogers Turner, Winter Park

Focus: EVIDENCE MATTERSEVIDENCE MATTERS

If you are a claimant’s attorney, you always want to give a 
very short overview to the judge, before presenting your case, 
pointing out the most important points you expect to 
establish so the judge knows where you are heading and 
will be especially sensitive to that critical evidence when 
it unfolds. But if there’s a hidden weakness with your 
opponent’s case, you want to hold that ‘til the end. Be 
sure to specifically request, up front, a few minutes at the close 
of the evidence to piece it all together for the judge in order 
to highlight the poignant evidence that satisfies the burden of 
proof and tips the scales in your client’s favor. This is the time 
to embellish on the hidden weaknesses of your opponent’s case 
that you held close to the vest before the trial.

Stuart F. Suskin, Gainesville
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UPCOMING QUESTION:
Where is your FAVORITE place to 

take a SUMMER VACATION and why?
Email your answer to

smccormack@thefloridafirm.com,
 and it may appear in our fall edition.

My opening will be in my hearing informa-
tion sheet, which I will assume the judge 
read in preparing for the trial. I would typi-

cally be inclined to waive openings. A judgment call would be 
made if I believe I have to highlight a point not contemplated 
in my hearing information sheet before reading opposing 
counsel’s hearing information sheet. Depending on the 
substance of the unaddressed issue, I might respond to it in 
opening or wait until closing. The practical risk of doing the 
latter is that you might forget it. Factoring into the decision 
is whether the issue is one that the judge probably needs to 
be thinking about as the trial testimony is taking place.

W. James Condry, Orlando

I always prefer to give an opening statement, 
even in a Social Security hearing. Any time 
I can introduce my client to a judge on my 
terms and get the judge thinking of the case 
in terms most favorable to my client before 
the trial even starts is a benefit.

Michael Rudolph, Jacksonville

Always make an opening statement. 
It’s the best way to lay out the case to 
the judge and also a great way for the lawyers to keep 
their argument clear in their mind and a good way for 
the clients to hear about their own cases.

Paolo Longo, Maitland

If given the opportunity, I always like to do an 
opening. I want to tell my story, and the more 
opportunities to do that, the better.

Philip Augustine, Lake Mary
I tend not to unless I think there is a need to really 
emphasize one or two key points that are key to the 
outcome. This is because our trial memos are pretty 
good, and I don’t want to bore the JCC. I’d rather 
use the time in closing. Also, if we do one, the other 
side will as well and will have further insights into our 
strategy during the trial if we vary from the arguments 
in our memo for some reason.

Brian O. Sutter, Port Charlotte

It depends on the case. I usually do 
an opening statement to let the judge 
know exactly what the issues are, as many times the 
issues are narrowed before trial. I give the exact docket 
number for each document I believe is necessary, what 
has been resolved, and what the judge needs to focus 
on during the hearing and why.

Glen D. Wieland, Orlando

Waive it. I rely on trial memos. The JCC 
wants to economize time. Also, why tip the other side to 
what I will argue and what facts I will seek to adduce?!

Michael Winer, Tampa

Focus: EVIDENCE MATTERSEVIDENCE MATTERS
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120-Day Rule – Evidentiary Considerations 
From a Defense Perspective

by Adam Levy and Daniel Baquerizo

The 120-Day Rule has become a frequent feature of 
many a final hearing and has garnered increasing atten-
tion. This waiver defense continues to be hotly litigated. 
In effect, once a condition receives authorized treat-
ment, the employer/carrier (E/C) has 120 days to deny 
compensability to avoid waiver of that right to deny. 
This becomes an easy pitfall for the unwary adjuster or 
defense attorney. The issue typically appears at the start 
of a claim, but can appear at any time. It is nice when the 
accepted conditions are explicit and when the authorized 
doctors distinguish related conditions from unrelated 
ones; however, the issue of what is and is not being treated 
and accepted can become muddied. This often results in 
a petition alleging that the E/C has accepted the claim-
ant’s entire degenerative condition, such as a thinned 
rotator cuff or an osteoarthritic knee. When does the E/C 
effectively “buy” the claimant’s preexisting conditions?

As background, the 120-Day Rule is based on section 
440.20(4), Fla. Stat., which provides, in pertinent part: 
“A carrier that fails to deny compensability within 120 
days after the initial provision of benefits or payment 
of compensation as required under subsection (2) or 
s. 440.192(8) waives the right to deny compensability, 
unless the carrier can establish material facts relevant 
to the issue of compensability that it could not have 
discovered through reasonable investigation within the 
120-day period” (emphasis added). The First DCA has 
held that analysis of a 120-Day Rule scenario requires 
findings of: (1) the date on which the E/C first provided 
benefits; (2) the identity of the specific injury for which 
benefits were provided; and (3) whether the E/C timely 
denied compensability of the injury for which it provided 
benefits. Sierra v. Metropolitan Protective Svcs., 188 So.3d 
863, 867 (Fla. 1st DCA 2015). From this, once the E/C 
provides benefits, there are two basic considerations to 
determine if the E/C is estopped from denying benefits 
under the 120-Day Rule. First, did the E/C treat the 
specific preexisting condition, and thus the 120-Day 

Rule is never implicated? Second, did the E/C timely 
deny further treatment for the preexisting condition 
within the 120-day period?

After the E/C provides treatment, how does the E/C 
show that the E/C never treated the specific preexisting 
condition? Ultimately this is a medical question, so this 
evidence will have to come from a medical expert. In 
the rare but easiest case, the authorized provider clearly 
delineates the work injury and preexisting condition, 
and documents that the treatment plan only addresses 
the work injury and not the preexisting condition. Then, 
section 440.29(4), Fla. Stat., provides that all medical 
reports of authorized providers are directly admissible; 
the reports simply need to be exchanged with oppos-
ing counsel at least 30 days before the final hearing. 
Sometimes, however, the authorized provider is more 
concerned with treating the patient and has not directly 
addressed the issue in a medical report. In that case, the 
parties can bring the issue to the doctor’s attention in 
an ex parte conference. While signed conference state-
ments or questionnaires are common ways to document 
opinions obtained in a conference, these are not consid-
ered medical reports and will not be admissible at trial. 
Instead, the authorized provider will need to document 
any favorable opinion in a medical report in order to be 
admissible under section 440.29(4). Otherwise, the 
parties will need to take the doctor’s deposition to me-
morialize the opinion. What if the authorized provider will 
not provide this clear opinion? Then the party may retain 
an independent medical examiner (IME). A deposition 
will be necessary because IME reports are themselves 
inadmissible hearsay.

If the E/C did treat the preexisting condition at one 
point, how does a party address if the E/C issued a timely 
denial afterward? The E/C can deny authorization for 
treatment or conditions in a number of different ways. 
The adjuster can file a notice of denial or a notice of 

... continued, next page
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action/change (or a response to a petition for benefits) 
and copy the authorized doctor (and claimant). The E/C 
can send the doctor a letter delineating the accepted 
work injury and limiting authorization to those conditions. 
An E/C’s representative (e.g., adjuster, the employer’s 
workers’ compensation liaison, nurse case manager, or at-
torney) can communicate this limitation of authorization 
during a conference with the doctor or doctor’s office.

Good practice includes copying the claimant on any 
doctor’s communication about deauthorization. That 
said, as a practical matter, once the doctor is advised, 
the claimant will usually learn about it at the next office 
visit, if there is one. In the case of division notices, doc-
tor’s letters, or any other documents, the E/C will need 
to show these were sent. The most common method is 
the sworn testimony of either the sender (i.e., E/C’s 
representative) or the receiver (i.e., the authorized 
doctor or doctor’s office acknowledging receipt). Good 
practice in either case includes attaching the document 
as an exhibit.

When the sender testifies, whether at a deposition or 
at the final hearing, the E/C’s representative will need 
to establish that the particular document was sent to 
the provider, and when it was sent. If the receiver testi-
fies, the authorized doctor or doctor’s office will need 
to testify at a deposition that the doctor received the 
particular document; however, the doctor often may 
not recall the particular correspondence. The next step is 
identifying (even at the doctor’s deposition) the medical 
office personnel who acts as the office records custodian 
for correspondence. Then the particular document will 
be discussed at the records custodian’s deposition to 
confirm receipt by the office. Similarly, in the case of a 
conference, the E/C will need to show that this confer-
ence occurred, when it occurred, and what was com-
municated. Likewise, it is best for the attorney to obtain 
this testimony at a deposition of the E/C’s representative 
or of the doctor. Even if no specific notice or letter was 
sent to the doctor, any record or confirmation of the 
conference should be attached as an exhibit.

If the defense establishes that a denial was sent, how 

does the defense attorney show that it was timely within 
the 120-day period? The key, of course, is when the 
120-day period begins. Under the case law, a critical 
time is when the E/C was first on notice of a preexisting 
condition; this does not require actual notice but merely 
enough information to begin investigation. See, e.g., Mims 
v. Confederated Staffing, 940 So.2d 518 (Fla. 1st DCA 
2006). The first reference of a preexisting condition is 
rarely a clear-cut determination. It often can be based on 
findings in a diagnostic report (e.g., tendinitis, arthrosis, 
degeneration) or listed diagnoses on a progress report. 
As a result, the E/C may be on notice on the date the 
E/C’s representative (usually the adjuster) first received a 
report with the first reference to a preexisting condition. 
This timeline, including the date of receipt of the report 
and any investigation following receipt, is best developed 
at an adjuster’s deposition.

The 120-Day Rule is a highly fact-intensive defense. 
Investigating and developing evidence to rebut the de-
fense is likewise an intensive process. For the E/C, avoid-
ing the specter of “buying” a preexisting condition can 
be well worth the tradeoff of increased litigation costs. 
Confrontation early in a case can save on far-reaching 
consequences over the life of a claim.

Adam Levy, Esq., is the managing mem-
ber of Levy & Levy LLC. He founded this 
insurance defense firm in 2005. Today, 
Levy & Levy has a presence through-
out Florida and Georgia, and handles 
workers’ compensation, employment law, 
subrogation, and civil litigation on behalf 
of a number of Fortune 500 companies. 

Representative clients include businesses that focus on 
construction, trucking, government, staffing/PEOs, enter-
tainment, retail, hospitality, and nursing homes.

Daniel Baquerizo, Esq., joined Levy & 
Levy LLC in 2011 and focuses on workers’ 
compensation defense, subrogation, and 
liability. He has tried two Georgia workers’ 
compensations trials and remains unde-
feated. In both matters, the ALJ denied 
any further medical and indemnity ben-
efits. Mr. Baquerizo grew up in a bilingual 

family and is a fluent Spanish speaker.

120-Day Rule, continued



WORKERS’ COMPENSATION SECTION 17 Summer 2021 • NEWS & 440 REPORT

Attorney’s Fees and Costs Pursuant to 
section 440.34, Florida Statutes

Part 3 of 3: Amount of Fees
by Tracey J. Hyde (updated)

Benefits Secured
“Benefits secured” means benefits obtained as a result 

of legal services, but does not include future medical 
benefits beyond five years from the date claim is filed. 
§ 440.34(2), Fla. Stat.

Ch. 93-415, Laws of Fla., adopted by the Special 
Session of the Legislature in November 1993 was 
effective with dates of accident from January 1, 1994. 
It amends section 440.34, Fla. Stat. The statutory 
guideline was reduced to 20% of the first $5,000 of the 
amount of benefits secured, 15% of the next $5,000, 
and 10% of the remaining amount provided during the 
first 10 years after the date the claim was filed and 5% 
of the benefits secured after 10 years. The factors of 
precluding other employment and the nature and length 
of the relationship were deleted.

Fee statute changes are substantive changes. Foliage 
Design Systems, Inc., v. Fernandez, 589 So.2d 389 (Fla. 
1st DCA 1991); Sir Electric, Inc., v. Borlovan, 582 So.2d 
22 (Fla. 1st DCA 1991). The 1989 amendment to section 
440.34(2) that “future medical benefits to be provided 
on any date more than 5 years after the date the claim 
is filed” is a substantive change and is not retroactive.

Amount of Benefits Considered
Boyd v. Southeastern Utility Service Company, 172 So.2d 

817 (Fla. 1965). When a case is initially controverted, all 
benefits flow from the attorney’s effort.

International Paper Co. v. McKinney, 384 So.2d 645 
(Fla. 1980). The E/C’s contest of a claim at the beginning 
does not lock the E/C into paying fees on all subsequent 
benefits voluntarily and timely paid (conflicts with Boyd). 
See also Barr v. Pantry Pride, 518 So.2d 1309 (Fla. 1st 
DCA 1987).

Polote Corporate v. Meredith, 482 So.2d 515 (Fla. 1st 
DCA 1986). Like Boyd, in establishing compensability 
ultimately resulting in permanent total disability (PTD) 
benefits, the court held that the fee was not limited to 
temporary total disability (TTD) benefits, but should 

When the 2020 Workers’ Compensation Claims 
Professionals (WCCP) Forum was cancelled due to 
COVID-19, presenters were offered an opportunity to 
submit articles for consideration in the News & 440 Re-
port. Thus far, this series has covered employer/carrier-
paid fees and entitlement to attorney’s fees from the 
claimant. Part 3 addresses the amount of fees.

Benefits and Efforts Considered
Time reasonably spent. In setting attorney’s fees, the 

judge of compensation claims (JCC) shall only consider 
those benefits that the attorney is responsible for se-
curing. § 440.34(2) Fla. Stat. Nash v. AMR Corp., 913 
So.2d 699 (Fla. 1st DCA 2005), illustrates that the 
hours must be divided when only one of several claims 
was successful. The time spent may include time spent 
after the issues are resolved and fee entitlement is es-
tablished. In Lord v. Santa Rosa Correctional Institute, 135 
So.3d 1170 (Fla. 1st DCA 2014), the employer/carrier 
(E/C) agreed at a mediation to authorize a new primary 
care physician (PCP) and stipulated to fee entitlement. 
The E/C had trouble finding a doctor who would agree 
to serve as the PCP for the claimant, during which time 
the claimant moved to enforce the mediation agree-
ment. When awarding a fee, the JCC did not include 
the time incurred between the mediation and the actual 
authorization of the doctor. The court held that it was 
error for the JCC to conceptualize the attorney time as 
two distinct periods of “entitlement” because all of the 
fees in dispute were alleged to be associated with a single 
benefit and entitlement had already been stipulated. The 
proper legal test for the amount of the fee is whether 
the attorney’s time alleged was reasonable and required 
to secure the benefit.

Hand-holding excluded. Orange County School Board 
v. Van Zant, 400 So.2d 1019 (Fla. 1st DCA 1981); 
however, when the injury produces personality changes 
requiring extraordinary time in consultation with the 
client, such professional service does not fall within 
the category of hand-holding. San Souci Const. Co. v. 
Hereford, 406 So.2d 1191 (Fla. 1st DCA 1981). ... continued, next page



WORKERS’ COMPENSATION SECTION 18 Summer 2021 • NEWS & 440 REPORT

include all reasonably predictable benefits flowing from 
the claimant’s attorney’s efforts. (McKinney distin-
guished on the technical ground that the case initially 
only involved a litigated claim for temporary benefits.) 
See also Prestressed Systems v. Goff, 486 So.2d 1378 (Fla. 
1st DCA 1986).

City of Riviera Beach v. Deliso, 713 So.2d 426 (Fla. 
1st DCA 1997), held that the fee is based on medical 
benefits provided within five years after the date a peti-
tion for benefits (PFB) is filed, not the subsequent date 
of the claim for attorney’s fees; however, the value of 
PTD was correctly included in the benefits secured. The 
E/C “voluntarily” accepted PTD after having contro-
verted compensability (PTD benefits flowed from the 
attorney’s effort); however, “where the carrier does not 
affirmatively seek to suspend or deny benefits, the fee 
should be figured only on the amount of past benefits 
obtained” (such as where an E/C inadvertently suspends 
PTD payments). See Interstate Brands v. Blanco, 50 So.3d 
665 (Fla. 1st DCA 2010).

Groves v. Butler, 525 So.2d 1003 (Fla. 1st DCA 1988), 
held that the fee was due on both temporary benefits and 
PTD benefits, although the claimant, after a period of med-
ical treatment, was voluntarily accepted as PTD. The initial 
acceptance of compensability and ultimate PTD flowed 
from the efforts of the claimant’s attorney in insisting upon 
obtaining assistance of a particular medical specialist, whose 
opinions were ultimately accepted by the E/C.

Present-day value. Many are of the mistaken impres-
sion that a discount rate is required and that 8% is the 
“default rate.” Not so. See Rolle v. Metropolitan Dade 
County, 642 So.2d 100 (Fla. 1st DCA 1994). In comput-
ing present value of benefits obtained for the claimant 
for the purpose of determining a reasonable fee, the JCC 
should consider evidence presented at hearing, including 
expert testimony, and may consider reference to a statu-
tory discount rate, but strict application of a statutory 
rate is not required.

Circle-K Stores, Inc. v. Flores-Orellana, 224 So.3d 888 
(Fla. 1st DCA 2017). The court reversed the JCC for “using 
a discount factor based on evidence outside the record.”

Ancillary Benefits Obtained
Upon securing award of PTD benefits, the supplemental 

benefits flowing therefrom are includable in calculations. 

City of St. Cloud v. Maloy, 10 FCR 10 (March 12, 1976), 
cert. denied, 348 So.2d 945 (Fla. 1977).

Stone v. Jeffres, 208 So.2d 827 (Fla. 1968). Attorney’s 
fees awarded in obtaining interest on attorney’s fees.

Late payment of penalties or interest results in fee 
entitlement. Ballard v. Group, 79 So.3d 88 (Fla. 1st DCA 
2012). The JCC erred in denying an attorney’s fee and 
costs for the successful prosecution of the claim for 
penalties on the late payment of interest. See section 
440.34(3)(b), Fla. Stat. (2008); see also Pupo v. City of 
Hialeah, 91 So.3d 925 (Fla. 1st DCA 2012) (Given that 
the JCC erred in declining to award interest, the JCC 
erred in denying costs based on the pursuit of interest, 
and may have erred in denying attorney’s fees based on 
the pursuit of interest.).

Interest on Attorney’s Fees Runs From Date of 
Determination of Amount

Lee v. Wells Fargo Armored Services, 707 So.2d 700 
(Fla. 1998). The Supreme Court of Florida decided that 
interest runs from the date of the order determining the 
amount, not the date of the order determining entitle-
ment in workers’ compensation cases. Caveat: interest 
on attorney’s fees may not be the 12% statutory work-
ers’ compensation interest, but the now annual variable 
statutory interest on judgments, which took effect 
beginning January 1, 1995. § 55.03(1), Fla. Stat. (1994).

Costs
Costs are a benefit, which alone are a basis for at-

torney’s fees. Poyntz v. William Adeimy, Inc., 190 So.2d 
745 (Fla. 1966). The same is true of penalties. Lockett v. 
Smith, 72 So.2d 817 (Fla. 1954); however, in Department 
of Transportation v. Walker, 634 So.2d 1158 (Fla. 1st DCA 
1994), the court held that an attorney’s fee award itself 
is not subject to a 20% penalty for a failure to pay order, 
as fees are not compensation.

Paralegal time is not a cost. In Moore v. Hillsborough 
County School Board, 987 So.2d 288 (Fla. 1st DCA 
2009), paralegal expense was not allowed as a cost.

The JCC is obligated to consider, pursuant to Florida 
Administrative Code Rule 60Q-6.124(3), the Statewide 
Uniform Guidelines for Taxation of Costs in Civil Actions. 
In Brascom v. Hillsborough County Sheriff, 65 So.3d 619 
(Fla. 1st DCA 2011), the court found the JCC did not 
abuse her discretion in awarding prevailing party costs for 
a pre-deposition conference between the E/C’s counsel 
and the E/C’s independent medical examiner (IME). The 
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court noted the case law argued by the claimant was 
decided under a prior version of the Statewide Uniform 
Guidelines for Taxation of Costs in Civil Actions, and that 
the current version contains no such prohibition against 
awarding such costs to the prevailing party.

Attorney’s fees and costs/fraud defense. In a short 
opinion, the DCA reversed the JCC’s denial of costs to 
the claimant for “prevailing against the fraud defense.” 
The opinion declined to rule on the award of fees, as 
there was no determination as to amount. Childs v. NFI 
National Freight, 30 So.3d 719 (Fla.1st DCA 2010).

Guideline Fee
Barco Vending Co. v. Villalonga, 608 So.2d 128 (Fla. 

1st DCA 1992). The statutory fee schedule embodies a 
legislative intent to standardize the method of assessing 
fees; departures from its percentage formula should be 
made only in exceptional circumstances. Tri-State Motor 
Transit Co. v. Judy, 566 So.2d 537, 539 (Fla. 1st DCA 
1990), is similar.

Alderman v. Florida Plastering, 805 So.2d 1097 (Fla. 
1st DCA 2002). The statutory fee schedule would have 
produced a rate of $847 per hour. The JCC reduced 
the fee because of the hourly rate. The First DCA re-
versed, citing Barco Vending Co. v. Villalonga, supra, and 
other cases, reiterating that in the absence of proof of 
the qualifying factors, the fee should be based on the 
statutory formula. In this case, the JCC erred in over-
emphasizing the hourly rate. See also Smith v. Gulf Coast 
Hospital, 31 So.3d 297 (Fla.1st DCA 2010).

When the JCC deviates from the fee schedule, the 
reasons for doing so must be explicit in the order. Hart-
man v. Publix Supermarkets, 534 So.2d 938 (Fla. 1st DCA 
1988). A $15,000 attorney’s fee award was reversed 
when the award was less than the fee schedule and the 
JCC failed to make adequate findings regarding all of the 
factors justifying the deviation.

Mele v. Superior Pontiac GMC, Inc., 536 So.2d 348 
(Fla. 1st DCA 1988). The claimant appealed a fee award 
less than the fee schedule. The court noted it did not 
find the fee unreasonable, but remanded the case, noting 
when there is deviation from the fee schedule, the JCC 
must indicate how each factor was operative.

Castellanos v. Next Door Co., 192 So.3d 431 (Fla. 
2016). This case declared the 2009 statutory fee cap 
facially unconstitutional. The Supreme Court of Florida 
held that it violated the Due Process provisions of the 
14th Amendment to the U.S. Constitution and Article 

1, Section 9 of the Florida Constitution because the 
statute created a conclusive non-rebuttable presump-
tion that the schedule fee is reasonable without any 
mechanism for refutation. Thus, the statute was facially 
unconstitutional because there is no process by which it 
is permissible to question whether the fee is reasonable. 
The practical effect of this decision is to restore the law 
to the way that it was prior to the 2009 amendment 
(and has been since 1941), meaning that determination 
of a reasonable fee starts with the fee schedule in sec-
tion 440.34. The JCC then applies the Lee Engineering 
factors and adjusts the fee upward or downward if the 
fee schedule results in an unreasonable fee.

Minimal Benefits Relative to the Work
When there is necessarily a great deal of work relative 

to the benefits secured, then the JCC should award a 
reasonable hourly rate since the injured worker otherwise 
would be deprived of the ability to secure representation 
when lesser benefits are involved. Davis v. Keeto, Inc., 
463 So.2d 368 (Fla. 1st DCA) rev. denied, 475 So.2d 
695 (Fla. 1985) (without adequate representation which 
requires a reasonable fee for the time involved claimant 
would be helpless as a turtle on its back).

Bacon v. Broward Employment & Training Administration, 
501 So.2d 724 (Fla. 1st DCA 1987), reversed the award 
of a $500 attorney’s fee in connection with approxi-
mately $2,000 of benefits as inadequate ($23 per hour).

Martin Marietta Corp. v. Glumb, 523 So.2d 1190 (Fla. 
1st DCA 1988), affirmed the fee computed at $200 
per hour and totaling $30,000, even though it was in 
excess of the benefits awarded since the JCC properly 
considered and applied the various factors permitting 
deviation from the fee schedule.

Trans World Tire Co. v. Hagness, 651 So.2d 124 (Fla. 
1st DCA 1995), affirmed the fee of $35,000 when the 
JCC reduced the guideline fee because it would produce 
an unusually high hourly rate. The dissenting opinion 
pointed out that the hourly rate approved of was still 
$1,700. In Buena Vista Construction Company v. Capps, 
656 So.2d 1378 (Fla. 1st DCA 1995), $1,200 per hour 
was described as grossly excessive. These cases illustrate 
that all factors should be considered and addressed in 
the order.

Davis v. Bon Secours-Maria Manor, 892 So.2d 516 (Fla. 
1st DCA 2004). The JCC awarded a statutory guide-
line fee of $576.79, which was $4.48 per hour for time 
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reasonably and necessarily expended to secure tempo-
rary partial disability benefits for the claimant (128.6 
hours). The First DCA reversed, holding that an hourly 
rate of $4.48 is “manifestly unfair.”

Miscellaneous
Annualized fees have been disapproved. Matera v. 

Gautier, 133 So.2d 732 (Fla. 1961); City of Leesburg v. 
Padgett, 397 So.2d 733 (Fla. 1st DCA 1981).

Awards of fees on an installment basis have been disap-
proved. What an Idea, Inc. v. Sitko, 505 So.2d 497 (Fla. 
1st DCA 1987).

Partial/temporary fees are improper. Santa Rosa Mar-
ble, Inc. v. Ubieta, 436 So.2d 311 (Fla. 1st DCA 1983). It 
is error to reserve jurisdiction for further fees regarding 
future benefits. Samper v. W. B. Johnson Properties, Inc., 
481 So.2d 888 (Fla. 1st DCA 1986). The deputy com-
missioner correctly refused to award an interim fee.

Reasonable Fees – Amount
In Murray v. Mariner Health, 994 So.2d 1051 (Fla. 

2008), the Florida Supreme Court held, based upon the 
plain language of the statute, that when a claimant is en-
titled to recover attorney’s fees from an E/C as provided 
by section 440.34(3)(a), (b), (c), or (d), the claimant is 
entitled to recover “a reasonable attorney’s fee.” See sec-
tion 440.34(3), Fla. Stat. (2003). Section 440.34(3) 
does not define “reasonable attorney’s fee,” and an am-
biguity results when subsection (1) and subsection (3) 
are read together. Accordingly, the court determined 
that reasonable attorney’s fees for claimants, when not 
otherwise defined in the workers’ compensation statute, 
are to be determined using the factors of rule 4-1.5(b) 
of the Rules Regulating The Florida Bar. See Lee Eng’g & 
Constr. Co. v. Fellows, 209 So.2d 454 (Fla. 1968).

Under Castellanos, Murray, Lee Engineering, and the 
criteria set forth in section 440.34(3), Fla. Stat., the 
JCC should consider the fee schedule the starting point 
and determine the reasonableness of the attorney’s fees 
utilizing the prescribed factors to increase or decrease 
any statutory fee that might otherwise be due because 
of the circumstances of the particular case.

Time and labor required, novelty and difficulty of the 
questions involved, and the skill requisite to perform the 
legal services properly. As noted by the Florida Supreme 
Court in Florida Patient’s Compensation Fund v. Rowe, 

472 So.2d 1145 (Fla. 1985), to accurately assess the 
labor involved, the applicant for the attorney’s fee should 
present records detailing the amount of work performed, 
and counsel is expected, of course, to claim only those 
hours that can be properly billed to the client.

In Rowe the court stated that the party who seeks the 
fees carries the burden of establishing the prevailing 
“market rate,” i.e., the rate charged in that community 
by lawyers of reasonably comparable skill, experience, 
and reputation, for similar services. In McDermott v. UPS/
Liberty Mutual, 57 So.3d 933 (Fla.1st DCA 2011), the 
DCA reversed and remanded the JCC’s finding that the 
reasonable hourly rate in the district (Ft. Myers) is $200 
per hour. The claimant’s attorney offered evidence that 
the prevailing community rate is $300-$400. The de-
fense attorney presented argument, but no evidence that 
the prevailing rate in the area is $200, which the JCC 
accepted. The DCA noted that although the JCC may 
reject even uncontroverted evidence that he or she dis-
believes, the JCC is not empowered to substitute personal 
experience or subjective belief in making ultimate findings.

As noted in Rowe, the contingency risk factor is sig-
nificant in personal injury cases. Plaintiffs benefit from 
the contingent fee system because it provides them with 
increased access to the court system and the services of 
attorneys. Because the attorney working under a contin-
gent fee contract receives no compensation when his or 
her client does not prevail, he or she must charge a client 
more than the attorney who is guaranteed remuneration 
for his or her services. When the prevailing party’s coun-
sel is employed on a contingent fee basis, the trial court 
must consider a contingency risk factor when awarding 
a statutorily directed reasonable attorney’s fee.

An award of fees to a claimant’s attorney should not be 
influenced or controlled by evidence of the hourly rate 
charged by defense lawyers. See Spaulding v. Albertson’s, 
Inc., 610 So.2d 721 (Fla. 1st DCA 1992).

Tracey J. Hyde is a partner of McCon-
naughhay, Coonrod, Pope, Weaver, Stern 
PA, working in the firm’s Panama City, 
Florida, office. Her practice area covers 
workers’ compensation defense matters 
in both state and federal (Longshore & 
DBA) areas. Prior to joining the McCon-
naughhay firm, Ms. Hyde was assistant 
state attorney for the 14th Judicial Cir-

cuit. In 2006, Tracey was board certified by The Florida Bar 
in the area of workers’ compensation.
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Revisiting Medicare’s section 111 Reporting Law
How It Works and Impacts WC Claims

by Mark Popolizio

It is the silent 800-pound gorilla in the room that has 
a direct impact on Medicare secondary payer (MSP) 
compliance—the Centers for Medicare and Medicaid’s 
(CMS’s) section 111 reporting law. While section 111 re-
porting has been in place for just over a decade, how it all 
works remains a mystery for many workers’ compensa-
tion defense lawyers (as well as claimant lawyers). While 
defense counsel rarely pushes the section 111 reporting 
buttons, it is important for counsel to understand how 
section 111 reporting works and impacts larger MSP 
compliance issues and settlement. This article revisits 
section 111 reporting and provides a general refresher on 
Medicare’s reporting law.

What is section 111 reporting? The term “section 111 
reporting” refers to section 111 of the Medicare, Med-
icaid, and SCHIP Extension Act of 2007 (MMSEA) 
(P.L. 110-173). Section 111’s provisions apply to both 
group health plans (GHP) and non-group health plans 
(NGHP) (i.e., workers’ compensation, liability, self-
insurance, and no-fault insurance). This article focuses 
on section 111 reporting in the NGHP context as codified 
at 42 § U.S.C. 1395y(b)(8).1 Section 111 reporting is also 
sometimes referred to as MMSEA reporting or manda-
tory insurer reporting (MIR). CMS’s NGHP reporting 
directives are contained in its Section 111 NGHP User 
Guide (which CMS periodically updates and modifies), 
along with interim policy “alerts.”2

CMS describes section 111 reporting as “a compre-
hensive method for obtaining information regarding 
situations where Medicare is appropriately a secondary 
payer.”3 CMS uses the data collected through section 
111 reporting to process claims billed to Medicare for 
reimbursement for items and services provided to Medi-
care beneficiaries as part of its MSP recovery activities.4 
Importantly, section 111 reporting does not replace or 
eliminate other obligations that may be applicable under 
the MSP, such as conditional payment reimbursement 
or addressing Medicare’s future medical interests (i.e., 
Medicare set-asides).5

Who reports under section 111? The first step in under-
standing section 111 reporting starts with understanding 
who must report. This party is called the responsible re-
porting entity (RRE).6 In general, RREs are insurers and 

self-insurers but, depending on the facts, could involve 
other entities such as self-insurance pools or assigned 
claims funds.7

Claimants and their lawyers are not RREs, however, 
and do not have reporting responsibilities under section 
111.8 Section 111 reporting is conducted electronically 
between the RRE and CMS via an electronic file ex-
change.9 Of significance, an RRE that fails to properly 
comply with the section 111 requirements may be subject 
to a civil money penalty of up to $1,000 for each day of 
noncompliance with respect to each claimant.10

RREs may use agents to handle section 111 reporting 
for them; however, the RRE remains ultimately re-
sponsible and accountable for proper compliance under 
the law.11 RREs using agents must specifically designate 
their section 111 reporting agent as part of the section 
111 registration process.12 Examples of section 111 report-
ing agents include Medicare compliance vendors, data 
services companies, and consulting companies.13 In the 
author’s experience, law firms and defense counsel are 
rarely section 111 reporting agents.

In general, under section 111, RREs must (1) determine 
if the claimant is a Medicare beneficiary, and if so, (2) 
report the case to CMS, along with certain required 
claims-related data and information, if it meets a section 
111 “reporting trigger.”14 The next two sections examine 
each of these requirements in turn.

Determining the Claimant’s Medicare Status
To help RREs determine a claimant’s Medicare status, 

CMS has established what it refers to as the section 111 
“Query Process.” Only the RRE can use the Query Pro-
cess, and as part of this system RREs must submit the 
following data points to CMS: the claimant’s Medicare 
beneficiary identifier number (MBI) or social security 
number (SSN), along with the claimant’s first and last 
name, date of birth, and gender.15 The claimant’s SSN is 
the critical data point necessary to determine a claimant’s 
Medicare status. In the workers’ compensation context, 
RREs usually encounter minimal, if any, problems supply-
ing CMS with this data point as they generally have access 
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WORKERS’ COMPENSATION SECTION 22 Summer 2021 • NEWS & 440 REPORT

to the claimant’s SSN as part of the employment rela-
tionship, or this information is obtainable via discovery.16

CMS does not have set rules in terms of how often 
an RRE should query an individual, and its system al-
lows RREs to submit query files as frequently as once 
per calendar month. In practice it is very common for 
RREs to submit query requests on a monthly basis. 
This is typically considered best practice to ensure the 
RRE appropriately identifies all Medicare beneficiaries 
for potential section 111 reporting purposes. If there is a 
data match, CMS will return a response record with a 
positive “disposition code” indicating that the claimant 
is a Medicare beneficiary.17

While the Query Process is helpful in identifying 
whether the claimant is a Medicare beneficiary, it does 
not currently return the Medicare “part” in which the 
claimant is enrolled (i.e., Parts A and B – traditional 
Medicare, Part C – Medicare Advantage, or Part D – 
prescription drugs), the actual dates of Medicare entitle-
ment and enrollment, or the reason for entitlement.18 
Changes to what information CMS returns through the 
Query Process are coming, however. Specifically, per the 
recently enacted Provide Accurate Information Directly 
(PAID) Act, CMS is required to expand its section 111 
Query Process to also return certain information per-
taining to any Part C or Part D plan in which the claim-
ant is (or was in the preceding three years) enrolled.19 In 
June 2021, CMS announced that as part of its PAID Act 
implementation plans it will be returning the contract 
number, contract name, plan number, coordination of 
benefits (COB) address, and entitlement dates for the 
last three years (up to 12 instances) of Part C and Part D 
coverage.20 In addition, CMS will provide the most recent 
Part A and Part B entitlement dates.21 Per CMS, these 
changes will become effective on December 11, 2021.22 
From a broader view, the information returned through 
the Query Process can also be helpful for insurers outside 
of the section 111 context with respect to addressing po-
tential recovery claims. This angle will be explored more 
fully in a forthcoming companion article.

When Claims Get Reported—CMS’s section 111 
“Reporting Triggers”

In a nutshell, under section 111, if the claimant is a 
Medicare beneficiary and the claim meets a CMS section 

111 “reporting trigger,” then the RRE must report the 
claim to CMS. There are two section 111 reporting trig-
gers: (1) ongoing responsibility for medicals (ORM), and 
(2) total payment obligation to the claimant (TPOC). 
Reporting may be required under both triggers depend-
ing on the facts of the claim.

In general, ORM involves situations where the RRE 
has made a determination to assume responsibility to 
pay, on an ongoing basis, the claimant’s medicals asso-
ciated with the claim.23 Of note, CMS states that “the 
trigger for reporting ORM is the assumption of ORM by 
the RRE—when the RRE has made a determination to 
assume ORM or is otherwise required to assume ORM—
not when (or after) the first payment for medicals under 
ORM has actually been made. Medical payments do 
not actually have to be paid for ORM reporting to be 
required.”24 The ORM trigger is particularly applicable 
in workers’ compensation cases given that it is common 
for workers’ compensation insurers to provide treat-
ment for the claimant’s industrial injuries or conditions. 
ORM must be reported when the RRE assumes and 
terminates ORM.25 As part of this reporting trigger, the 
RRE reports ORM only for injuries and conditions for 
which it has accepted responsibility.26 Regarding ORM 
“termination,” there can be several different situations 
that may permit an RRE to terminate ORM; common 
examples include, but may not necessarily be limited to: 
the claimant’s death, settlement, state law (e.g., statute 
of limitations), policy limit exhaustion, and, in some 
instances, claims that have become inactive or that the 
insurer otherwise views as administratively closed.27

On the other hand, the TPOC reporting trigger refers 
to the dollar amount of a settlement, judgment, award, 
or other payment, in addition to or apart from ORM.28 

In general, CMS describes TPOC as a “one-time” or 
“lump sum” payment intended to resolve or partially 
resolve a claim.29 A TPOC is the dollar amount paid to, 
or on behalf of, the claimant in relation to a settlement, 
judgment, award, or other payment.30 TPOC reporting is 
applicable regardless of whether or not there is an admis-
sion or determination of liability.31 In addition, reporting 
under the TPOC trigger is applicable regardless of any 
allocation made by the parties or determination by the 
court.32 Currently, RREs must report TPOCs greater 
than $750 to CMS.33 Thus, in practical terms, this means 
that workers’ compensation settlements involving Medi-
care beneficiaries that settle for greater than $750 are 
reported to CMS under section 111.

... continued, next page
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What information gets reported to CMS? An exhaus-
tive examination of all the possible information and data 
points RREs may need to report to CMS is beyond 
the scope of this analysis. In general, this information 
includes the following items: date of accident/incident; 
insurer/insurance coverage information; the claimant’s 
personal identifying information (SSN or Medicare ID, 
name, date of birth, and gender); the name and address 
of the claimant’s attorney; ICD code information related 
to the claimant’s injuries; indicator denoting assump-
tion of ORM and ORM termination dates (as may be 
applicable); and TPOC dates and amount (as may be 
applicable).34

Tying It All Together
As the above demonstrates, while defense counsels are 

defending workers’ compensation claims, there may be 
a whole world of section 111 reporting going on around 
them by their clients (or their reporting agents)—and this 
reporting has downstream impact on claims and settle-
ments. While defense counsels will likely have minimal, if 
any, input or connection with the actual nuts and bolts of 
section 111 reporting, they should understand the larger 
impact section 111 has on claims and settlements.

In this regard, it should be noted that per the RRE’s 
ORM report, CMS is already made aware of the claim 
prior to any settlement and generally uses the ORM 
report to start its conditional payment recovery activi-
ties prior to settlement. While, as noted above, a deeper 
examination into CMS recovery claims will be the subject 
of a future article, in general, the ORM report very often 
triggers CMS’s contractor, the Commercial Repayment 
Center (CRC), to issue a conditional payment notice 
(CPN) to the workers’ compensation insurer regard-
ing potential Medicare conditional payments that may 
need to be reimbursed.35 Thus, in cases where the insurer 
has ORM, it is likely the insurer (or its MSA vendor) is 
already dealing with CMS regarding potential Medicare 
conditional payment recovery issues. If counsel is not 
handling the conditional payment aspect of the claim, it 
may be helpful for him or her to check in with the client 
for a status of any CMS activity on this front. Knowing 
this information can be helpful in assessing claim and 
settlement value when approaching settlement discus-
sions.

It is important to keep in mind that CMS is made 
aware of the settlement through the TPOC trigger 
and will have all the information it needs to pursue the 
parties for any outstanding conditional payments upon 

claim settlement, and potentially to inquire about other 
compliance considerations (i.e., Medicare set-asides). 
Thus, headed into settlement discussions counsel should 
be aware of how conditional payment issues are being ad-
dressed and how they may impact settlement. Likewise, 
counsel should recognize how Medicare’s future medical 
interests (if applicable) should be addressed, and whether 
an MSA or some other future medical allocation should 
be included as part of the settlement. As part of these 
activities, the client may refer counsel to its MSA vendor, 
which very often handles these items for the insurer.

On a closing note, while there is a connection between 
section 111 reporting and certain aspects of CMS’s con-
ditional payment recovery process, it is not foolproof in 
terms of identifying, obtaining, and resolving all poten-
tial conditional payment reimbursement claims. While 
section 111 reporting provides CMS and its contractors 
with the information necessary to pursue conditional 
payment recovery, this does not necessarily assure they 
will pursue recovery in a timely or accurate manner in 
every case. Accordingly, for reasons that will be discussed 
in a forthcoming article, it is often prudent for insurers 
and counsel to have processes in place, outside of section 
111 reporting, to ensure conditional payment issues are 
also being addressed with CMS’s recovery contractors, 
or any applicable Medicare Advantage or Part D plan.
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of MSP compliance and policy for ISO 
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15 See, CMS’s Section 111 NGHP User Guide, Chapter IV (Version 6.4, June 11, 
2021), Chapter 8, section 8.1. Of note, in some instances CMS will accept the last 
five digits of a claimant’s SSN if the RRE is unable to obtain the full SSN. Regarding 
these data points, CMS must find an exact match of the Medicare ID or SSN (i.e., 
either an exact match on the last five digits or the full 9-digit SSN). Then, at least 
three out of the four remaining matching criteria must match exactly (all four if a 
partial SSN is used). Id.

16 In contrast, in the liability claims context, some liability RREs have encoun-
tered issues in obtaining a claimant’s SSN. In these instances, the claimant (or his/
her lawyer) has refused to provide the SSN to the insurer or objected to providing 
this information as part of formal discovery requests, and the courts have been called 
upon to address the issue. By way of example, in Seger v. Tank Connection, LLC, 2010 
WL 1665253 (D. Neb. 2010), the court found the production of the plaintiff’s SSN 
prior to settlement relevant and permitted under the federal rules of discovery. While 
acknowledging that section 111 did not require “this information be submitted to CMS 
until after a final settlement or judgment is issued,” the court reasoned there was 
no “harm to the plaintiffs in providing the information sooner … [as the plaintiff] will 
be required to provide the requested information eventually [and this information] 
could reasonably bear on the issues in the case.” Accordingly, the court ordered 
the plaintiff in that case “to provide identifying information along with either his 
Medicare Health Insurance Claim Number or his Social Security Number.” In Smith 
v. Sound Breeze of Groton Condominium Ass’n, 2011 WL 803067 (Conn. Super. Ct. 
2011), the court allowed the filing of supplemental discovery aimed at obtaining the 
plaintiff’s SSN prior to settlement, but limited its use for MSP-related purposes. The 
court in Silver v. Milford Medical Center Associates, 2017 WL 2452551 (Conn. Super. 
Ct. May 11, 2017), disagreed with Sound Breeze and denied the defendant’s motion 
to file supplemental discovery requests to procure Medicare-related information. 
Further, in Hackley v. Garafano, 2010 WL 3025597 (Conn. Super Ct. July 1, 2010), 
the court found, in part, it was appropriate for an insurer to ask for the SSN of a 
16-year-old plaintiff and his uninjured father to comply with section 111 reporting. 
In Ruiz v. Rhode Island, 2020 WL 1989266 (D. Rhode Island, April 27, 2020), the 
claimant would only provide the insurer with four digits of his SSN. Using these four 
digits, the insurer submitted more than 100 possible variations of the claimant’s SSN 
through the Query Process but was still unable to confirm his Medicare status. In 
this instance, the court found, in part, that the insurer had “fully complied” with 
its section 111 reporting obligations given the efforts it had made to determine the 
claimant’s Medicare status through the Query Process and through other means, 
despite the claimant’s lack of cooperation.

17 CMS’s Section 111 NGHP User Guide, Chapter IV (Version 6.4, June 11, 
2021), Chapter 8, Section 8.1.

18 Id.
19 The PAID Act was signed into law on December 11, 2020. In general, the PAID 

Act, which amends 42 U.S.C. § 1395y(b)(8)(G), requires that CMS expand its section 
111 Query Process to identify whether a claimant is currently entitled to, or during the 
preceding three-year period has been entitled to, Medicare Part C (Medicare Advan-
tage) and/or Medicare Part D (prescription drug) benefits. If so, CMS is then required 
to provide the names and addresses of any such Medicare plans through the section 
111 Query Process. CMS must now implement the PAID Act by December 11, 2021.

20 CMS’s Section 111 NGHP User Guide, Chapter IV (Version 6.4, June 11, 
2021), Chapter 1, p. 1-1.

21 Id.
22 CMS’s Section 111 NGHP User Guide, Chapter IV (Version 6.4, June 11, 

2021), Chapter 1, p. 1-1.
23 CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 

2021), Chapter 6, Section 6.3. As part of its ORM definition, CMS explains that 
“[i]f an RRE has assumed ORM, the RRE is reimbursing a provider, or the injured 
party, for specific medical procedures, treatment, services, or devices (doctor’s visit, 
surgery, ambulance transport, etc.). These medicals are often being paid by the RRE 
as they are submitted by a provider or injured party.” Id.

24 CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 
2021), Chapter 6, Section 6.3.

25 CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 
2021), Chapter 6, Section 6.7.

26 See generally, CMS’s Section 111 NGHP User Guide, Chapter III (Version 
6.4, June 11, 2021), Chapter 6, Section 6.3.

27 Terminating ORM for claims that insurers view as inactive or administratively 
closed remains one of the more problematic areas of section 111 reporting. While 
full analysis of this issue is beyond the scope of this article, in general, under CMS’s 
rules, ORM termination may not be permitted, even though the RRE considers 
the claim administratively closed. Regarding these cases, CMS’s general rule is that 
an ORM termination date should not be submitted as long as the ORM is subject 
to reopening or otherwise subject to an additional request for payment. See, CMS’s 
Section 111 NGHP User Guide, Chapter IV (Version 6.4, June 11, 2021), Chapter 
6, Section 6.7.1. There are exceptions to this rule, which may permit an RRE to 
terminate ORM in these situations. For example, CMS states “[w]here there is no 
practical likelihood of associated future medical treatment, an [RRE] may submit 
a termination date for ORM if it maintains a statement (hard copy or electronic) 
signed by the beneficiary’s treating physician that no additional medical items and/
or services associated with the claimed injuries will be required.” See, e.g., CMS’s 
Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 2021), Chapter 6, 
Section 6.3.2, and CMS’s Section 111 NGHP User Guide, Chapter IV (Version 6.4, 
June 11, 2021), Chapter 6, Section 6.7.1. In addition, CMS indicates that an ORM 
termination date can also be submitted if the RRE’s responsibility for ORM has 
been terminated “under applicable state law associated with the insurance contract” 
or per “the terms of the pertinent insurance contract, such as maximum coverage 
benefits.” See, CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 
11, 2021), Chapter 6, Section 6.3.2. CMS notes, however, that if there is subsequent 
reopening of the claim and further ORM, the RRE will need to update the record to 
reflect that ORM has resumed. See, CMS’s Section 111 NGHP User Guide, Chapter 
IV (Version 6.4, June 11, 2021), Chapter 6, Section 6.7.1.

28 CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 
2021), Chapter 6, Section 6.4.

29 Id.
30 CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 

2021), Chapter 6, Section 6.4. CMS states that the computation of the TPOC 
amount “includes, but is not limited to, all Medicare covered and non-covered medi-
cal expenses related to the claim(s), indemnity (lost wages, property damages, etc.), 
attorney fees, set aside amount (if applicable), payout totals for all annuities rather 
than cost or present values, settlement advances, lien payments (including repayment 
of Medicare conditional payments), and amounts forgiven by the carrier/insurer.” Id.

31 CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 
2021), Chapter 6, Section 6.5.1. On this point, CMS’s reporting directives state 
that reporting is applicable in situations “where the party is (or was) a Medicare 
beneficiary and medicals are claimed and/or released of the settlement, judgment, 
award, or other payment has the effect of releasing medicals.” Id.

32 CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.4, June 11, 
2021), Chapter 6, Section 6.5.1.

33 See generally, CMS’s Section 111 NGHP User Guide, Chapter III (Version 
6.4, June 11, 2021), Chapter 6, Sections 6.4.1.1 through 6.4.4.1.

34 See generally, CMS’s Section 111 NGHP User Guide, Chapter V (Version 
6.4, June 11, 2021).

35 See generally, https://www.cms.gov/Medicare/Coordination-of-Benefits-
and-Recovery/InsurerServices/Insurer-NGHP-Recovery. Again, as referenced 
above, a deeper review of CMS’s conditional payment recovery process will be 
addressed in a future article. For purposes of this article., the author notes that the 
parties should not rely solely on CMS triggering its conditional payment activities 
from section 111 reporting.
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ATTORNEY SPOTLIGHT

Tonya A. Oliver
Partner

Oliver & Fox PA

Who is someone who inspires you and why?
My parents. Both of my parents come from humble 
beginnings and have exhibited to me that hard work, 
commitment, and paying it forward is not only honorable 
but something that I should strive to live each day.

Why do you practice workers’ compensation law?
Assisting injured workers brings great satisfaction. My 
practice primarily focuses on first responders; it is a great 
privilege to serve many injured first responders.

Proudest accomplishment within the section?
Recognition from my peers and the judiciary for my legal 
ability and ethics.

Favorite workers’ compensation law case?
Westphal v. City of St. Petersburg. This was one of the first 
workers’ compensation cases to go before the Supreme 
Court in 30 years. Not only was it before the Supreme 
Court, the Supreme Court ruled favorably for the claimant 
and expanded the period of temporary benefits from 104 
weeks to 260 weeks for injured workers.

Favorite quote?
Rather than a quote, I prefer to share an experience with a 
good friend and colleague who passed away recently after 
his fight with cancer. He left me with some takeaways in 
our final conversation: (1) be the parent you want your 
children to run to (not run away from); (2) be the shield 
both in life and law; (3) you can deliver the most eloquent 
closing statement, but if you do not tell the jury (judge or 

audience) what you want, you have wasted a lot of words; 
and (4) go to the gym.

Favorite song lyric?
Elvis Presley’s Can’t Help Falling In Love. My husband and 
father-in-law sang this song to me as my husband asked 
me to marry him.

Best place you have traveled and what makes it special?
Snake River, Idaho. My husband, his siblings (there are 
five), and their spouses traveled to Idaho and went on a 
five-day water rapid rafting and camping trip. By the fifth 
night, I slept outside the tent and was in awe of the clear 
sky and all the stars.

Something we did not know about you?
Nearly every morning, I have a conversation with my 
father. This started when I went away to college and 
has continued. Whether talking about tests, friends, 
marriage, children, or work, he always ends with, “Tonya, 
think positive today and positive things will happen.”

If you could have lunch with anyone from history, who 
would it be and why?

James Dean from Rebel Without a Cause. He was different, 
not just in this movie but in his life. He was an individual 
who chose to embrace his differences and live his life to 
the fullest.

My takeaways?
Take care of family, friends, business, and yourself.
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My love of flying began with the dreams of a small 
boy of modest means growing up in a small town. As 
you’ve probably surmised, that small boy was . . . not 
me. That small boy was my father, who is known by his 
sons and grandsons as the “Chief.” The Chief was born 
in Miami just prior to the start of WWII, but he grew up 
in Weirsdale, Florida. In the years following WWII, for-
mer military airfields littered the countryside of Florida. 
There was also an abundance of retired military aircraft 
(“Warbirds”) and retired military aviators. Growing up, 
the Chief wandered many of these airfields (security was 
nonexistent in those days), marveled at the airplanes, and 
listened to the tales of the pilots. These experiences, to-
gether with a love of history, sparked the Chief’s lifelong 
passion for airplanes and flying. The Chief’s passions were 
realized when he was able to purchase his first airplane 
in the early 1970s. That airplane, a Piper Cherokee Six, 
represented the generational transfer of the passion for 
aviation from father to son, for it began my immersion 
into aviation culture, characters, and pilotage.

Starting with the first trip to the airport to see the 
Chief’s first airplane, the better part of my childhood 
would be spent at hot, dry, and sleepy old Florida air-
ports. I must have spent 20 hours being bored to death 
for every hour I actually spent in an airplane as it was 
the aviation culture in those days for pilots to “shoot the 
bull” relentlessly, or so it seemed to me. Those sleepy 
airports were populated by characters like Tex, Doc, and 
Mug-a-bug.

Tex had been a tail gunner in a B-17 during WWII, 
and legend had it he lied about his age for this privilege 
(he was said to have been 15). I never figured out what 
Tex’s day job was, but I do remember the time Tex ar-
ranged for a load of chickens to be flown to Venezuela 
in a knackered old DC-4. The Chief had contemplated 
riding along, so we hung out at the airport well into the 
night while the DC-4 took on oil, more oil, and fuel. 
Mercifully, the Chief opted out of the flight. I have no 
idea what was coming back from South America in that 
old DC-4, or why these flights were being conducted at 

I’d rather be flying!
by David Hill
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David in Doc’s B-25 bomber.
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night, but I should note that this was the mid-70s (think 
Tom Cruise’s film American Made).

Doc was a local physician with a passion for Warbirds. 
He acquired a WWII era B-25 bomber, which he com-
pletely restored down to a fully functioning .50 caliber 
machine gun. I spent more than a few hours in that B-25 
before Doc flew it below the rim of Florida Field during 

the 1985 Florida/Kentucky game. The FAA got Doc’s 
license and the Smithsonian got his B-25.

Mug-a-bug was a young bug sprayer who, like many 
others in those days, spent a considerable amount of 
time at the airport loving the airplanes, looking to tag 
along on a flight, and dreaming of a day when he would 
fly from the left seat (i.e., the pilot’s seat). His dreams 
have since been realized, and in addition to owning his 
own pest control company, Mug-a-bug owns a vintage 
Luscombe airplane.

If you’ve read all of this and are wondering where a 
perspective on health and wellness is, I’m getting there. 
You’ll have to forgive me as I am from a different era and 
culture. I am from the old aviation era and from a culture 
of relentlessly shooting the bull.

By 1982, the Chief had amassed a large number of flight 
privileges including a flight instructor’s license. I was the 
Chief’s first student. The Chief was a hardcore instructor 
who barked commands and slapped hands. After about 
eight hours of this, I was getting demoralized. It seemed 
as if the Chief was not letting me ever have full control of 
the aircraft. I can still remember feeling him override my 
control inputs with his set of controls . . . or so I thought.

I was 16 on May 7, 1982, and we had just landed in 
Williston, Florida. The Chief told me to pull the plane 
to the side of the runway. The Chief then told me to 
practice a few landings and then pick him up. He then 
exited the airplane. No problem, right? Heck, yes, 
there was a problem! I had never flown by myself, and I 
was convinced the Chief was always partially flying the 

airplane. Nevertheless, I did what I was told. I put the 
power to it and took off. It was a surreal experience 
departing the ground and any chance of aborting 
the takeoff. I had an overwhelming sense of both 
resignation and resolve. I was resigned to the fact that 
I was going to come in contact with the earth again and 
would survive the experience . . . or not. Either way, it 
was definitely happening. I was resolved to land in one 
piece. To my delight, I did land in one piece, though 
greatly perplexed as I could still feel the Chief’s control 
inputs even as he stood on the side of the runway.

It’s now been over 40 years, about a thousand logged 
flight hours, and one attempted hijacking since my first 
solo flight. Since you’re probably upset that I haven’t 
gotten to a perspective on health and wellness yet, 
I’ll forego telling you about the attempted hijacking, 
except to say the attempt did involve public nudity.

So, how does flying contribute to health and well-
ness? Before now, I’ve never really thought about it. It’s 
just been a part of who I am and what I do. Statistically, 
flying a small airplane is probably about as safe as riding 
a motorcycle. I’m reminded of Captain A.G. Lamplugh, a 
pioneer in aviation insurance, who observed, “Aviation in 
itself is not inherently dangerous. But to an even greater 
degree than the sea, it is terribly unforgiving of any 
carelessness, incapacity or neglect.” Certainly, the risks 

David (left) and his brothers Steven and Mike pose in front of the Chief’s 
first airplane, a Piper Cherokee Six.

Gorgeous sunsets are one of the many benefits of getting away in your 
own airplane.



WORKERS’ COMPENSATION SECTION 28 Summer 2021 • NEWS & 440 REPORT

associated with flight can be mitigated. Training and plan-
ning are paramount. Having plenty of fuel in the tanks, 
runway in front of you, and sky below you are always 
a good idea. Every two years I have to pass an aviation 
physical, and that does 
create a significant in-
centive to take care of 
myself. I’d hate to lose 
privileges I’ve invested 
so heavily in. But all of 
this is awfully obliga-
tory, a lot of work, and 
must be compressed 
into an already packed 
schedule. As an attor-
ney, adding the rigors 
of flight to your skill 
set seems more likely 
to increase stress than 
relieve it.

So, how does fly-
ing add to my sense 
of well-being? For 24 
years I’ve been a solo practitioner. No partners. No as-
sociates. It’s on me. No complaints. It’s been my choice. 
Getting away and working toward the opportunity to get 
away have been my goalposts in times of stress. I take 
comfort in the prospect of getting away. Now imagine 
this: Leave the office and you’re in Hilton Head in 1.5 
hours. Leave the office and you’re in the mountains of 
North Georgia to hike in 2.5 hours. Leave the office and 
you’re on the North Shore of Lake Pontchartrain having 
an oyster po’ boy or a muffuletta in three hours. Entirely 
different climate, terrain, architecture, and even accents. 
You’re there. No lines. No nonconsensual touching. Smil-
ing faces greeting you. Car waiting for you. How does 
flying add to my sense of well-being? Flying represents 
both the prospect and the reality of personal freedom.

But what of the flying itself? Piloting an aircraft is an 
immersive experience. It’s hands, feet, and mind fully en-
gaged. It’s a thrilling plunge into a cloud deck while turn-
ing and regulating airspeed, emerging from the clouds a 
few hundred feet above the ground with runway lights 
and pulsating “rabbit” lights welcoming you down. You 
science fiction fans may remember the character Roy 
Batty in the original uncut version of the Blade Runner 

film who said, “I’ve known adventures, seen places you 
people will never see, I’ve been off world and back . . . 
frontiers! I’ve stood on the back deck of a blinker bound 
for the Plutition Camps with sweat in my eyes watching 
stars fight on the shoulder of Orion . . . . I’ve felt wind 
in my hair, riding test boats off the black galaxies and 
seen an attack fleet burn like a match and disappear. 

I’ve seen it, felt it . . . 
!” Well, I’ve never seen 
all that, but I have 
watched the Blue 
Angels practice from 
my vantage point at 
8,000 feet. I’ve wit-
nessed the showering 
sparks and fire at night 
from a plane landing 
with its gear up while I 
held short of the run-
way for takeoff. I’ve 
landed on a tiny island 
in Mobile Bay, and I’ve 
flown amongst tower-
ing clouds in a frag-
ile hi-tech aluminum 
can. I’ve witnessed 

hundreds of brilliant sunrises and sunsets from miles 
above the ground. I have pictures, but the reality is inde-
scribable. All of these sights remind me there is a much 
bigger reality out there. Powerful forces are at work, 
and my concerns, and the realities underlying them, are 
inconsequential in the overall scheme of things. I am 
given perspective.

For those interested in exploring this last frontier of 
personal freedom, I recommend going to your local flight 
school and booking a discovery flight. Or you could just 
call me. If you’ve read this whole article, I owe you one.

David E. Hill is a solo practitioner with 
a claimant’s practice located in Ocala, 
Florida. He exercises personal freedom 
and gains perspective in his 1976 Rock-
well Commander, “Niner-6-Whiskey.”

I'd rather be flying, continued

David with his wife, Marty.

Florida Lawyers Helpline
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SPECIALIZED 
WORKERS’ COMP 
PHARMACY CARE

IWP WILL HELP YOUR CLIENTS
EVERY STEP OF THE WAY. 

www.IWPharmacy.com  |  888-321-7945

THE PAIN POINTS OF THE WORKERS’ COMPENSATION PROCESS CAN LEAVE EVERYONE FEELING ILL. 
At Injured Workers Pharmacy (IWP), we conveniently deliver your client’s workers’ compensation 

prescriptions right to their doorstep at no out-of-pocket cost. Our proactive approach to pharmacy 
care simplifies each step of the prescription process, so that your client can focus on getting better 
and you can focus on their case – and not the administrative backlog that comes with it. 

Here’s how we make workers’ comp prescriptions easy: 

• NEXT DAY PRESCRIPTION HOME DELIVERY

• WE’LL HANDLE ANY PRIOR-AUTHORIZATIONS

• NO UPFRONT OR OUT-OF-POCKET COSTS

• TEAM SPECIALIZED IN THE COMPLEX 
 NEEDS OF INJURED WORKERS  

• CONTINUOUS PRESCRIPTION CARE EVEN 
 THROUGH DISPUTES AND DENIALS • COMMITMENT TO HAPPY, HEALTHY PATIENTS 
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DECA Mfg. Co./Southern Owners Ins. v. Beckett, __
So.3d__ (Fla. 1st DCA 4/8/21)
Statute of Limitations/Medical Devices

The JCC denied the E/C’s SOL defense under the 
1989 version of the law that applied to the claimant’s 
date of accident. The claimant ultimately had screws 
and rods inserted surgically in her cervical spine. The 
applicable version of the statute contained an exception 
to the SOL (since removed) which stated: “However, no 
statute of limitations shall apply to the right for remedial 
attention relating to the insertion or attachment of a 
prosthetic device to any part of the body.” Although 
the DCA found the JCC properly found the screws and 
rods were a prosthetic device, the DCA reversed as there 
was insufficient evidence to show the requested benefits 
(pain management and a replacement mechanical bed) 
related specifically to the prosthetics. The DCA also 
found the JCC’s ruling could not be affirmed on other 
possible grounds (payments made in error potentially 
tolling the SOL) as that issue was not cross-appealed, or 
that the applicable version of the statute did not provide 
for tolling with “continued use” of the prosthetic. A con-
curring opinion would have affirmed for different reasons. 
That opinion noted the claimant did not sufficiently plead 
or prove her reliance upon the prosthetic exemption to 
the SOL, which led to insufficient evidence at trial. The 
opinion cites to the 2018 Ring Power v. Murphy case, 
which found sufficient evidence for the JCC to deter-
mine similar spinal pins and screws had ceased to serve 
a purpose, and thus could not toll the SOL.

Mills v. FDLE/Div. of Risk Mgmt., __So.3d__ (Fla. 1st 
DCA 5/3/21)
First Responders/Time Within Which to Bring a Claim

The per curiam affirmance states only: See § 112.18(1)
(b), Fla. Stat. (2018) (providing for an occupational 
causation presumption for any condition or impair-
ment of health caused by heart disease or hyperten-
sion suffered by a law enforcement officer as defined 
in section 943.10, Florida Statutes); § 943.10(1), Fla. 
Stat. (2018) (defining “law enforcement officer” as a 
person employed full-time by a political subdivision of 
the state, who is “vested with authority to bear arms and 
make arrests,” and who is primarily responsible for “the 
prevention and detection of crime or the enforcement of 
the penal, criminal, traffic or highway laws of the state”).

Zurich v. Samson, __So.3d__ (Fla. 2d DCA 5/28/21)
Rule Nisi/Limits of Court-Ordered Sanctions

The claimant sought an orthopedic evaluation on June 
27, 2019. Despite the carrier responding to the PFB on 
July 23, 2019, that it would set up the evaluation, the 
JCC subsequently entered a final order requiring Zurich 
to authorize and provide the orthopedic treatment on 
August 22, 2019. The opinion states the claimant was 
“turned away” at two separate appointments, and on 
October 28, 2019, the claimant filed a rule nisi in circuit 
court, asking that Zurich be found in civil contempt and 
that the court impose a compensatory disgorgement 
of profits of $3.75 million, a fine of $37,000 (1% of 
the profits), or a stop-work order. At the November 
5 hearing on Samson’s petition, Zurich asserted it had 
already coordinated Samson’s treatment by schedul-
ing an appointment on December 2. The circuit judge 
rejected the claimant’s proposed monetary penalties, 
but instead ruled “the parties may be restored to their 
respective positions with a fine of $15,000” to be paid 
to Samson. The opinion analyzes the circuit court’s role 
in enforcing JCC orders and concludes that although the 
court had jurisdiction and authority to award a monetary 
remedy, the amount of the award was not supported 
by the evidence. The DCA reversed and remanded for 
further findings as to a “proper award.”

St. Lucie Public Schools/Relation Insurance Services of 
Florida v. Alexander, __So.3d__ (Fla. 1st DCA 6/16/21)
One-Time Change/Claimant’s Ability to Choose

The First DCA affirmed the JCC’s decision to allow 
the claimant to choose the one-time change doctor, 
based upon the recent decision of City of Bartow v. Flores, 
which is pending before the Florida Supreme Court. The 
underlying First DCA opinion in Flores noted: “[An] E/C 
forfeits the right of selection if it subsequently fails to 
provide the alternate physician by unreasonable delay 
in acquisition of an appointment date.” Here the JCC 
found that Flores controlled and that the claimant had 
the ability to choose based upon the underlying facts, 
which were: the E/SA timely provided the name of Dr. 
Rivera to the claimant two days after the claimant’s re-
quest for a one-time change; the E/SA did not engage 
in any follow-up for 16 days after providing Dr. Rivera 
with the claimant’s medical records for review; and the 
E/SA did not make actual contact with Dr. Rivera’s 

Case Law Update
by W. Rogers Turner, Jr.
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office until 21 days later, at which time he declined to treat 
the claimant and another physician was located. Judge 
Nordby concurred specifically, quoting Judge Winokur’s 
dissent in the underlying Flores First DCA opinion: “The 
majority states that [our earlier cases] merely set out the 
carrier’s obligation to ‘authorize’ a change of physician 
for the employee, whereas the requirement it discusses 
is a separate obligation to ‘provide’ a change of physician. 
I disagree for two reasons. First, as stated above, I find 
that this interpretation is inconsistent with the statute. 
Second, I believe that each of the cases noted above sets 
forth the entirety of a carrier’s obligations under [section 
440.13(2)(f)]. No case implies that the fourth sentence 
of the paragraph imposes requirements additional to the 
ones they set out. As such, I believe the majority opinion 
is inconsistent with this prior case law.”

Jones v. Grace Healthcare, __So.3d__ (Fla. 1st DCA 
6/30/21)
Medical Benefits/Medical Marijuana

The initial PFB sought authorization of a referral by 
the authorized doctor for an evaluation by a doctor os-
tensibly qualified to examine the claimant and write him 
a certification to access medical marijuana. The refer-
ring doctor and the claimant’s IME testified the referral 
was medically necessary. The E/C argued that state 
law precludes reimbursement for marijuana and federal 
law prohibits the employer from paying for it. The JCC 
found that although the evidence showed the evaluation 
was medically necessary, (1) section 381.986(15)(f), 
Fla. Stat., prohibits reimbursement of marijuana under 
Chapter 440, (2) the statute prohibits reimbursement 
for such evaluations, and (3) doing so could subject the 
E/C to federal criminal penalties. The JCC denied a mo-
tion for rehearing arguing the claimant was not seeking 
payment for medical marijuana, but rather reimburse-
ment for the evaluation by a doctor who could write the 
certification for the drug. The DCA affirmed the JCC, 
but for slightly different reasons than those stated. The 
DCA found that the requested evaluation could not 
be medically necessary because, as a matter of law, the 
marijuana is not reimbursable or medically necessary. The 
DCA rejected Jones’s effort to distinguish the service 
(evaluation) that would lead to marijuana treatment from 
the treatment itself, calling it a “false distinction.” The 
DCA noted that if an evaluation is for treatment for an 
otherwise medically unnecessary or non-compensable 
treatment, then the referral itself cannot be medically 
necessary. In a footnote the DCA noted this was true 
even where the parties stipulated to medical necessity 

or potentially waived it. Finally, the DCA found federal 
law also controlled, despite other states’ and Florida’s 
permission for medical marijuana use.

Hannoush Jewelers, Inc./Mass. Bay Ins./Hanover Ins. Grp. 
v. Bly, __So.3d__ (Fla. 1st DCA 6/30/21)
TPD/Impact of Receipt of Unemployment

The DCA affirmed the JCC’s grant of a one-time 
change without comment. As to the TPD issue, the E/C 
asserted the claimant’s receipt of UC benefits should be 
“offset” and be credited to them to result in a smaller 
amount of liability. The claimant argued this was an af-
firmative defense that the E/C waived. The JCC’s final 
order awarded TPD less UC received during that period 
pursuant to section 440.15(10)(b), Fla. Stat. (stating 
UC benefits “shall be primary” and resulting TPD “shall 
be supplemental …”). At rehearing, in response to the 
waiver argument the E/C countered it listed “claimant 
has subsequent employment and earnings.” The JCC 
found the argument preserved, but that TPD was not 
an “offset.” The DCA rejected the claimant’s waiver 
argument, as it rejected the premise that UC benefits is 
an “offset.” Although parties must plead entitlement to 
offsets as an affirmative defense, the DCA noted that an 
offset is a reduction in an amount an E/C must pay, and 
a credit, as with the offset for Social Security benefits. 
However, receipt of UC benefits does not “reduce” en-
titlement to TPD; rather TPD is supplemental to UC. If 
UC exceeds the indemnity threshold, there is nothing to 
“offset.” The DCA noted that although prior cases (Nat’l 
Advertising/3M v. Wise and Ocean Manor Resort Hotel v. 
Garbalosa) suggested UC benefits were an offset, such 
language was dicta and does not alter the plain meaning 
of the statute.

W. Rogers Turner, Jr., is a shareholder in 
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specialist in workers’ compensation law and 
is AV rated by Martindale Hubbell. He is 
a member of The Florida Bar’s Workers’ 
Compensation Section Executive Coun-
cil, past chair of the Board Certification 

Committee, and vice president of the Judge William Wieland 
American Inn of Court. Mr. Turner earned the B.A. in German 
and history from Tulane University, the M.P.A. with a concen-
tration in health policy from Florida State University, and the 
J.D. from Stetson University College of Law.
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