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Spring is here and that can only mean one thing … the 
Forum. In what may be described as a season of change, 
The Forum was held on April 7-8, 2022, at the Omni 
ChampionsGate hotel in Orlando. I am pleased to say 
there was record attendance with more than 600 at-
tendees. The First DCA returned and held two oral 
arguments to a capacity audience.

The Workers’ Compensation Section awarded the 
Albert Frierson-Stewart Colling Professionalism Award 
posthumously to Judge Robert Dietz. Glen Wieland, last 
year’s recipient, presented the award to Judge Dietz’s 
family. At the Executive Council’s speaker appreciation 
dinner, I thanked those in attendance. I would also like 
to express my appreciation to all of the section members 
who have served as speakers throughout the year in  
webinars and workshops as well as at the Forum.

At the Executive Council meeting on April 6, 2022, 
Christopher McClure, Robert Friedman, Sal Richard-
son, Courtney Bahe, and Neil Ambekar were appointed 
to the Council to complete terms through 2023. Ex-
ecutive Council elections were concluded for the 2023-
2026 terms. Six new members, which represents a 20% 
change, were elected.

The Greek philosopher Heraclitus is credited with the 
expression, “the only thing that is constant is change.” 
Changes are happening to the district offices of the 
OJCC. Take a look at Judge Langham’s March 31, 2022, 
post detailing the current changes and consolidation 
plans.

One thing has not changed. You can still have a live trial 
in the county of accident, even if there is no district of-
fice there. The 60Q rules were amended as of February 
14, 2022. Now included in 60Q-6.116 (4), “A motion 
for an in-person hearing instead of a video teleconfer-
ence proceeding may be granted upon a showing of good 
cause.” The full rules are available on the OJCC’s website.

There are so many of our section members who have 

contributed for many years. This year we have also seen 
many new faces joining in. The election for the Executive 
Council was a clear example of this. We had more mem-
bers seeking seats than at any time in the last decade.

If you are reading this, it is because Sean McCor-
mack and Courtney Bahe make the News & 440 Report  
happen. Thank you both for your hard work!

I would like to thank all the members who have dedi-
cated their time and talent to making our section better. 
We would not have achieved the level of success without 
their service. I also want to thank Willie Mae Shepherd, 
our section program administrator. No one works harder 
for our section than she does—and always with a smile. 
Thank you, Willie Mae!

Changes are coming, changes are here. Ready to as-
sume their new roles on July 1, the 2022-2023 officers 
of the Executive Council are:

Joanne Prescott – Chair
Paolo Longo – Chair-Elect
Karen Cullen – Treasurer
Michael Rudolph – Secretary

One last time … I invite, encourage, and cajole you to 
join in what the section is doing. Be part of the change.

Mark Touby
Section Chair

Mark A. Touby
MESSAGE FROM THE CHAIRMESSAGE FROM THE CHAIR

Come together with your 
colleagues and join the 

Workers’ Compensation 
Section TODAY!

Visit www.flworkerscomp.org/membership
for more information

http://flojcc.blogspot.com/2022/03/
https://regulatoryworkcomp.blogspot.com/2022/03/consolidation-plans.html
https://regulatoryworkcomp.blogspot.com/2022/03/consolidation-plans.html
https://www.jcc.state.fl.us/JCC/rules/
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Sean P. McCormack
MESSAGE FROM THE EDITORMESSAGE FROM THE EDITOR

The spotlight of this edition is on our section sponsors. 
A sponsor is a person or an organization that helps pay 
for a project or an activity. The definition rarely includes 
the concept of thanks. In this edition, we say thank you 
to our section sponsors and provide them the opportunity 
to highlight their product or service while supplying some 
helpful tips to assist you in your law practice.

Your annual dues to the section help keep it operat-
ing. Our sponsors help defray the operation costs of the 
section by providing financial assistance in exchange for 
featuring their company’s product or service. At our 
retreat in Austin, Texas, last year, each of these featured 
organizations sponsored a section activity to help reduce 
our costs. Thank you to the following sponsors: Injured 
Workers Pharmacy, Ametros, Ringler Associates, and 
The Mediation Group. I welcome you to read about their 
products and services, how they can help you, and why 
you should consider using them.

In addition to our regularly featured sections, we 
include an article from Kenneth Schwartz about the 
developing law and the appropriate legal test when 
evaluating compensability and “arising out of,” an article 
about Medicare recovery claims from Mark Popolizio, an 
article from Judge Sojourner about the new 60Q rules, 
and an in-depth article regarding the new Florida Bar 
technology helpline. Thank you again to all of our writers 
and contributors.

Looking toward our Summer 2022 edition, our focus 
will be on our legacy members in the practice of workers’ 
compensation. Are you a parent or a child of a family 
member who also practices workers’ compensation law? 
If so, we want to hear from you. We want to include a 
special feature on legacies continuing the family tradi-
tion of law practice in the workers’ compensation field. 
What inspired you to follow your parents’ career path? 
What advice have you provided your child? Stayed tuned 

for more details. Please email me if you would like to be 
featured.

Sean P. McCormack has been licensed to practice law in Florida since 
2005. Mr. McCormack received his undergraduate degree from Flor-
ida Atlantic University in 2002 and his law degree from Barry Univer-
sity College of Law in 2005. He is a member of The Florida Bar, and is 
a partner with the firm of Colling Gilbert Wright & Carter. Mr.  
McCormack has practiced exclusively in the areas of social security disability and 
workers’ compensation since 2005. He is on the WCS Executive Council and 
serves as editor for the News & 440 Report. He is a member of the Orlando 
Inns of Court and chair of the Workers’ Compensation Section of the OCBA. He 
is president of the Orlando division of the Friends of 440 Scholarship charity.

On The COver...

To have your artwork featured on the cover of News & 440 Report, 
please email your name, a high resolution image, and description to 

smccormack@thefloridafirm.com and cbahe@pelsusa.com

We thank our sponsors!
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The company logos from 
our section sponsors are 
featured. 

Thank you to our sponsors!

mailto:smccormack@thefloridafirm.com
mailto:cbahe@pelsusa.com
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I n j u r e d  Wo r k e r s 
P h a r m a c y  ( I W P ) 
commenced operations 
in 2001 in response to an 
arduous administrative 
process that confronted 
i n j u r e d  w o r k e r s 
attempting to fulf ill 
necessary prescriptions. 
IWP  c o n t i n u e s  t o 
service thousands of 
injured workers from 
across the country 
with an individualized 
clinical approach. Our 
pharmacy is proud to be a reliable resource for those hurt 
on the job, even in times of great uncertainty, from 9/11 
to the thick of the COVID-19 pandemic.

Despite advancements in the industry, injured workers 
still encounter significant impediments to receiving their 
medications throughout their workers’ compensation 
claim. IWP’s founders saw the need for a specialized 
workers’ compensation home delivery pharmacy that 
could break through traditional administrative barriers 
and ensure adherence to treatment plans. The founders 
envisioned a pharmacy committed to patient advocacy. 
Today, IWP’s knowledge and understanding of the 
workers’ compensation industry make the organization 
unique in successfully treating workplace injuries and 
illnesses.

It is no secret that injured workers struggle to obtain 
their medications from retail pharmacies as workers’ 
compensation prescriptions make up a minimal portion 
of their overall business. This lack of familiarity with 
workers’ compensation could pose a significant threat 
to an injured worker’s treatment. Currently, injured 
workers using retail pharmacies must wait for their 
workers’ compensation claim to be approved; only then 
can they access their prescriptions post first fill. This 

approval can take time, 
and if a claim is denied 
or disputed, the injured 
worker is stuck paying 
for medications out of 
pocket or, even worse, 
leaving empty-handed. 
A delay or denial can be 
detrimental to an injured 
worker’s recovery and 
can prolong the worker’s 
time out of work.

When going to  a 
retail pharmacy, injured 
workers face several 

obstacles. First, patients utilizing a brick-and-mortar 
retail pharmacy location must commute to the pharmacy, 
which could pose difficulty for those with limited 
assistance, major injury, or who live in remote areas. 
Even in major U.S. cities, one in three neighborhoods are 
located in a pharmacy desert lacking physical locations. 
Second, the patient must wait for the retail pharmacy 
to request prior authorization, check against the state 
workers’ compensation formulary, if applicable, and 
review eligibility. In a pharmacy with limited exposure 
to prescriptions going toward workers’ compensation 
patients, most retail pharmacy employees, through 
no fault of their own, do not know the appropriate 
procedures, and their prescription systems often do not 
provide adequate support. This circumstance, more times 
than not, leads the injured worker to wait for medication 
and navigate the process alone. Prolonging medication 
treatment creates setbacks in recovery, and working with 
an adjuster to access patient benefits independently can 
be problematic and discouraging. In all, the prescription 
route through retail pharmacies creates unnecessary 
complications when a superior solution exists.

Unlike IWP, retail pharmacies are limited in clinical 
experience, particularly with controlled substances, to 

From Our Sponsor: INJURED WORKERS PHARMACYINJURED WORKERS PHARMACY

IWP Versus Retail

https://www.usnews.com/news/health-news/articles/2021-05-04/1-in-3-neighborhoods-in-major-us-cities-is-a-pharmacy-desert
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treat varying degrees of pain. This limited awareness of the 
critical role of controlled substances in pain management 
can lead to adverse outcomes for injured workers. There 
is also great concern about retail pharmacies’ prescription 
systems. The prescription management procedures at a 
retail pharmacy are defaulted to bill the patient’s primary 
health insurance instead of the workers’ compensation 
carrier, leading to potential billing mishaps that could 
impact a patient’s quality of care. To make matters worse, 
retail pharmacies are facing record-breaking turnover in 
a tight labor market.

IWP recognizes the struggles injured workers encounter 
daily. Rather than postpone treatment pending approval 
from the carrier, IWP dispenses clinically approved 
prescriptions up front and handles reimbursement from 
the injured worker’s carrier on the patient’s behalf. 
IWP takes on the leg work for our patients through our 
dedicated claims, enrollment, and pharmacy departments. 
Our enrollment/claims departments grasp the ins and 
outs of the workers’ compensation processes, including 
adjudication matters, allowing injured workers to receive 
their medications at a much faster pace than retail 
pharmacies. The pharmacy team holds rare insights into 
state formulary specifications and clinical compliance 
measures with federal and state regulations. IWP also 
hosts compliance and government affairs divisions in-
house as a resource to ensure our organization meets and 
exceeds state and federal regulatory requirements. IWP 
invests in our departments and prioritizes a collaborative 
approach to ensure an injured worker’s only worry is a 
full recovery.

At IWP, validated prescriptions are dispensed without 
unnecessary delays. Our team knows that starting 
prescription treatment in a timely manner is vital to a 
successful recovery. Waiting for prescribed medications 

can become costly and can lead to injured workers 
experiencing more pain and medical difficulties. With this 
understanding, IWP is built to be ahead of the curve for 
processing and delivery. For example, IWP can receive 
a verified prescription from a prescriber, enroll a patient 
on the same day, and have medications delivered as soon 
as the next day.

While expedience and convenience are helpful, IWP 
is also committed to upholding high standards of clinical 
care. The subject of pain management is dense, with 
several considerations to consider. Managing pain is a 
crucial staple of workers’ compensation claims as most 
times workers suffering injuries are recovering from 
painful workplace incidents. While it is not a topic many 
pharmacies spotlight, IWP sees it as a critical topic in 
treating workplace injuries. Our pharmacy team has a 
clinical pain management unit that is well equipped to 
manage the distinctive needs of our patients, particularly 
those labeled as high risk. In 2021, our pain management 
pharmacy unit counseled more than 3,500 at-risk 
injured workers and their prescribers while also supplying 
opioid antagonists, many times at our own expense, to 
promote safety. With its advanced expertise, the pain 
management team also conducts more extensive clinical 
reviews of patients, including enhanced prescription 
accountability and prescription drug monitoring program 
(PDMP) oversight.

In workers’ compensation, injured workers cannot risk 
their prescription care. IWP fills a gap in the industry to 
make certain that no injured worker is left behind due 
to administrative barriers. Amid the great resignation, 
timely injury recovery is more important than ever. IWP’s 
clinical knowledge, speed of delivery, and compliance 
adherence make our pharmacy the best suited to treat 
injured workers.

Florida Lawyers Helpline

https://www.nbcnews.com/health/health-news/latest-worker-shortage-may-affect-health-pharmacies-dont-enough-staff-rcna8737
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A structured settlement 
can be a great way to en-
sure an injured worker is 
able to care for herself or 
her family for life. But it’s 
important to make sure 
all the right parties are in-
volved and are working as 
a team. Otherwise, there 
could be adversarial rela-
tionships and unintended 
consequences down the 
road.

While most people be-
lieve they would be best able to control their money by 
taking a lump sum, there are vast amounts of research 
to the contrary. Many people who do so end up with 
little to no money within just a few years. A structured 
settlement provides the injured worker with a steady, 
predictable tax-free income to handle all of life’s ob-
stacles—when it is set up correctly.

Types of Issues
The injured worker’s future medical and living expenses 

are obvious needs. But setting up an income stream 
entails identifying and thinking through all of a person’s 
financial needs over her lifetime or immediate future. 
Examples of just a few of the issues that might need to 
be addressed include:

 • Medicare compliance
 • Lien satisfaction
 • Public benefits
 • College education
 • Home ownership
 • Business setup

A properly developed 
structured settlement 
must take into account the 
needs of the particular in-
dividual, since each person 
is different. Focusing on 
those, rather than just a 
dollar amount, yields the 
best outcome for all. As an 
example, an injured worker 
who is a quadriplegic might 
need money for medical 
treatment and pharma-
ceuticals, home modifica-

tions, a vehicle retrofitted to handle her needs, money 
for her child’s eventual college education, and funds to 
establish her own business so she can be a productive 
member of society.

An injured worker incapable of caring for her own 
children might need money for caregivers for them, as 
well as someone to help care for herself. Additional funds 
might be needed for the children’s college educations. 
It’s imperative to determine what is most important to 
the injured worker.

People Involved
The settlement could include a combination of strat-

egies. For example, there may be liquid cash to handle 
immediate financial obligations such as medical expenses 
or liens resulting from the injury, a trust to protect 
certain benefits, and a tax-free annuity to cover future 
financial needs.

A properly structured settlement can solve complex 
problems if the key people are involved in the process. 
The first step is to identify the injured worker’s needs and 
goals and then consult with all relevant parties. Some of 

From Our Sponsor: RINGLER ASSOCIATESRINGLER ASSOCIATES

How to Settle Tough Workers’ Compensation Cases 
Without Unintended Consequences

by Jeffrey Klugerman
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the key players in a structured settlement could be:

 • Structured settlement consultant. You want a 
reputable person and organization with experience and 
a solid track record of producing successful structured 
settlements.

 • Injured worker. The injured worker should not be 
an afterthought in the process but should be actively 
engaged to avoid disputes later on.

 • Family members. Depending on the injured worker’s 
situation, it might be beneficial to include a spouse, 
sibling(s), parent(s), children, and/or other relatives.

 • Medical personnel. The treating physician and 
possibly additional medical experts should be consulted 
to ensure all the injured worker’s medical issues are 
addressed.

 • DME specialist. Wheelchairs, ramps, and special 
equipment for the home and/or vehicle should be 
considered both for the immediate future and the long 
term.

 • Attorneys. Lawyers involved in the claim should all 
be included in the structured settlement discussions to 
iron out any challenges that might arise. Additionally, 
there may be a need for additional attorneys, perhaps 
to set up a special needs trust.

 • Benefits experts. If the injured worker is receiving 
Medicare, Medicaid, or some other public benefit, 

experts should be consulted to ensure those benefits are 
protected. Also, the injured worker may have questions; 
for example, she might want to know how much Medicare 
will provide for special equipment, such as wheelchairs or 
home modifications.

 • Tax/financial experts. These experts may be needed 
to answer questions about future issues that might arise, 
such as the tax consequences involved in setting up a 
home business.

Structured settlements offer peace of mind for injured 
workers seeking a long-term income stream. They are tax 
free, customized, and carry no risk as they are not subject 
to the whims of Wall Street. By working closely with the 
injured worker and assembling all the appropriate parties, 
a structured settlement can be a win-win for all involved.

Jeffrey Klugerman is a settlement consultant  
serving Palm Beach, Broward,  and Miami-Dade 
counties and is also available statewide. His prac-
tice, exclusively plaintiff/claimant, serves as one 
member of a strategic planning team that advises 
the personal injury victim and the plaintiff/claimant’s 
counsel about settlement planning issues, which may 
include consulting other experts and family members 
to create a plan that provides for the needs of the 
injured claimant.
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From Our Sponsor: THE MEDIATION GROUPTHE MEDIATION GROUP

Remember Your Options When Mediating  
Workers’ Compensation Claims

by Judge Geraldine B. Hogan (Ret.) and Judge Howard Scheiner (Ret.)

The mission of the Office of the Judges 
of Compensation Claims (OJCC) is to 
maintain a statewide mediation and 
adjudication system for the impartial, 
efficient, and timely resolution of 
disputed workers’ compensation 
claims.1 Although the services 
of the OJCC are not limited to 
resolving disputed claims, this 
is its mission. Once a claimant 
files a petition for benefits (PFB), 
mediation becomes essential to 
the resolution process. Mediation 
conferences are not limited to litigated 
claims, however, and parties have several 
options when mediating workers’ compensation 
matters. This article will briefly review the mediation 
options as well as the benefits and possible downsides of 
each.

Forty days after a PFB is filed, the judge of compensation 
claims (JCC) notifies the interested parties by order that a 
mediation conference concerning such petition has been 
scheduled unless the parties have notified the JCC that 
a private mediation has been held or is scheduled to be 
held. A mediation, whether private or public,2 shall be held 
within 130 days after the filing of the petition.3 All petitions 
and claims pending at the time a mediation conference is 
held are deemed consolidated and will be mediated at that 
conference.4

Parties in a workers’ compensation case have at least 
three options regarding mediation. These include the 
mandatory state mediation, a voluntary state mediation, 
and a private mediation that can take the place of the 
mandatory state mediation or a voluntary mediation when 
no claims are pending.

Mandatory State Mediation: Once the claimant files a PFB, 

a mediation conference is required to be held 
unless this requirement is waived by the 

deputy chief judge.5 Unless the parties 
conduct a private mediation under 

section 440.25(3)(b), Fla. Stat., 
mediation shall be conducted by a 
mediator selected by the director 
of the Division of Administrative 
Hearings from among mediators 
employed on a full-time basis by 

the OJCC.6
If a PFB is not dismissed and the 

mandatory mediation is not waived 
or scheduled for private mediation, the 

parties will probably participate in a state 
mediation. There are several benefits to state 

mediation. These include, but are not limited to, the fact 
that there is no cost to the parties and that the mediators 
are experienced in mediating workers’ compensation 
claims. A downside to state mediation may include limited 
flexibility in scheduling and perhaps less, if any, flexibility in 
the selection of the mediator. The amount of time devoted 
to each mediation may also be limited by the number of 
mediations scheduled on the mediator’s calendar.

Voluntary State Mediation: It is possible for parties in 
a workers’ compensation case to participate in a state 
mediation with no pending PFB, or where the pending 
PFB was previously mediated but some or all issues were 
unresolved. Parties to a workers’ compensation claim may 
jointly request voluntary mediation services from the 
OJCC. Such requests will be considered as individual state 
mediator calendars permit. Any voluntary mediation will 
be conducted only if all parties so stipulate. Any voluntary 
mediation will be governed by the 60Q rules. Failure to 
appear at a voluntary mediation shall not be a basis for the 
imposition of sanctions.7
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The benefits of a voluntary state mediation are like the 
benefits of a mandatory state mediation. There is no cost to 
the parties and the mediators are experienced in mediating 
workers’ compensation cases. If there are no pending PFBs, 
the parties and the mediator may have more flexibility with 
scheduling because they are not limited to the 130-day 
time frame. The availability of a state mediator may be 
problematic, however, especially if there are pending issues 
that were not resolved at a previous mediation and a final 
hearing is pending.

Private Mediation: Parties who have agreed to private 
mediation shall file with the judge at least 30 days prior 
to any scheduled mediation a notice substituting private 
mediation for state mediation. If such notice is filed less 
than 30 days prior, it shall be treated as a motion and 
attendance and participation at the scheduled state 
mediation shall not be excused, absent an order finding 
good cause to excuse this time requirement. The notice 
shall include the name of the private mediator, along with 
the date and time of the private mediation, and shall state 
that the private mediation meets the statutory deadline 
unless the deadline is waived by all parties.8

Parties in a workers’ compensation matter can employ 
the services of a private mediator when a PFB is pending, 
even if that PFB was previously mediated. The parties can 
also participate in a private mediation when there are no 
PFBs pending and no hearings scheduled.

There are many benefits to private mediation. These 
include more flexibility in the scheduling of the mediation, 
more flexibility in the time allocated for the mediation, 
and more flexibility in the selection of the mediator. It is 
impossible to overstate the importance of picking your 
mediator. Just as important as the facts and law are to a 
case, so is being able to pick a mediator who meshes with 
your client and your opposing party. This is true regardless 
of what side of the fence you find yourself on. Claimants 
may need a more empathetic and patient mediator. An 
experienced adjuster may need a mediator with gravitas 
and an ability to clearly explain the law.

The Mediation Group, now in its 19th year, features a 
broad array of certified mediators with literally hundreds 
of years of aggregated experience. They include many 
former JCCs as well as highly respected professionals with 
the strongest of backgrounds in litigation and appellate 
work from both sides of the aisle. The mediators are 

Judge Howard Scheiner (Ret.), Andy Bucher, Ken Kugler, 
Annette Canon, Judge Geraldine Hogan (Ret.), Judge 
Charles Hill (Ret.), Judge Robert McAliley (Ret.), and 
Mayleidys Porraspita, and recently joining the group as a 
full-time mediator with years of litigation and constitutional 
law experience is Mark Zientz.

The Mediation Group also provides online scheduling, 
allowing each side to carefully pick a mediator to fit a case 
while also saving hours of time coordinating dates, making 
endless phone calls, and sending multiple emails and 
waiting for answers. One click can do it all and generates 
a notice of mediation to all interested parties. Should you 
run into procedural hiccups, there is a full-time scheduler, 
a bookkeeper, and an experienced workers’ compensation 
attorney acting as the executive director, all available 
to help by phone at 954-474-8700. The Mediation 
Group also offers live mediations and video conference 
mediations upon request. Although there is a cost for 
private mediation conferences, many attorneys and their 
clients have discovered the inherent value of utilizing the 
services of private mediators in resolving litigated and 
nonlitigated workers’ compensation cases.

Judge Geraldine B. Hogan (Ret.) served as a JCC 
in the Fort Lauderdale District for 12 years. Judge 
Hogan is certified by the Florida Supreme Court as a 
circuit court mediator. She is recognized as an expert 
in workers’ compensation law and focuses her media-
tion practice on facilitating the resolution of workers’ 
compensation claims. Judge Hogan has lectured and 
served on panels at numerous seminars discussing 
workers’ compensation law. During her tenure as a 
JCC, she consistently served on the faculty of the 
Trial Advocacy Workshop for the Workers’ Com-

pensation Section of The Florida Bar. Judge Hogan began her legal career as a 
prosecutor with the Miami-Dade State Attorney’s Office. She later worked in 
the private sector litigating criminal cases and workers’ compensation claims. Her 
legal experience includes representing injured workers, employers, and carriers. 
Prior to receiving a judicial appointment, she worked as an assistant city attorney 
for the City of Miami where she exclusively litigated workers’ compensation 
claims. She has extensive experience litigating complex cases including claims 
involving multiple injures with multiple dates of accidents, repetitive trauma, 
heart claims, and claims involving collective bargaining agreements. Judge 
Hogan has a reputation of treating all parties and their attorneys with respect. 
She facilitates mediation conferences by helping everyone involved to focus on 
core issues that must be considered in resolving claims. Judge Hogan received 
her bachelor’s degree from Johnson C. Smith University in Charlotte, N.C. 
She received a Master of Education and Juris Doctorate from the University 
of Florida. Prior to attending law school, she worked as a public-school teacher 
with the Alachua County School Board in Gainesville, Florida, for more than 
10 years. She is a member of the Workers’ Compensation Section and Alterna-
tive Dispute Resolution Section of The Florida Bar. She is also a member of the 
Broward County Bar Association.
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As a former JCC, Judge Howard Scheiner (Ret.) 
brings to mediation his 30 years of experience and 
expertise. Judge Scheiner has mediated more than 
10,000 cases since 2000 and is certified by the 
Florida Supreme Court to conduct circuit court civil 
mediations. Prior to taking the bench in 1995, Judge 
Scheiner represented insurance carriers, injured 
workers, employers, plaintiffs, and physicians in 
personal injury and workers’ compensation cases. 
He began his legal career as a law clerk at the Third 
District Court of Appeal and was formerly designated 

by The Florida Bar in appellate law. A past president of the Statewide Confer-
ence of Judges of Compensation Claims, former member of both The Florida 
Bar Workers’ Compensation Rules Committee and the OJCC 60Q Rules 
Committee, and frequent lecturer on mediation techniques, ethics, and workers’ 
compensation law, Judge Scheiner mediates a wide range of circuit civil matters 
including workers’ compensation, personal injury, retaliatory discharge, ADA, 
wage and hour, employment discrimination, longshore and DBA matters, and 
collective bargaining issues. Mediator Scheiner has earned the respect of the 
most experienced and tenacious lawyers and is often retained for complex mul-
tiparty cases all over the United States, and he enjoys an extremely high success 
rate in resolving cases. He is the founding member of The Mediation Group.

Endnotes
1  https://www.jcc.state.fl.us/JCC/.
2  Public and state are used synonymously when referring to mediations.
3  Sec. 440.25 (1) Fla. Stat. (2021).
4  Fla. Admin. Code Rule 60Q-6.110(1).
5  Sec. 440.25 (2) Fla. Stat. (2021).
6  Sec. 440.25(3)(a) Fla. Stat. (2001).
7  Fla. Admin. Code Rule 60Q-6.110 (2)(d).
8  Fla. Admin. Code Rule 60Q-6.110(2).

Sponsored by the
Young Lawyers Division of The Florida Bar

Lawyers Advising Lawyers (LAL) is a free service offered 
to all members of The Florida Bar who may need advice 
in a specific area of law, procedure, or other legal issue. 
Currently, the program consists of more than 300 attorney 
advisors who volunteer to assist other members of The 
Florida Bar in this program. Advice is offered in more than 
50 areas of law and procedure. Each LAL attorney advisor 
is required to have a minimum of five years of experience 
in his or her respective area of advice.

WHY LAWYERS ADVISING LAWYERS

If you confront an issue in an area of law or procedure 
unfamiliar to you, the LAL program provides quick access 
to an attorney advisor who likely has the experience to 
help. A brief consultation with a LAL attorney advisor 
should assist you in deciding the best approach for 
resolving the legal issue you are confronting. Please 
note that the program is designed to supplement rather 
than act as a substitute for the exercise of independent 
judgment by the attorney seeking assistance.

HOW TO BECOME AN ATTORNEY ADVISOR

Becoming an advisor is quick and easy. To enroll, visit 
LawyersAdvisingLawyers.com and click the “Become an 
Advisor” button. You will be required to log into The Florida 
Bar’s website using your Florida Bar Identification Number 
and password. Next, check the box next to the areas in 
which you are willing to be contacted to provide advice. 
To finalize, please review the “Requirements of Advisor, 
Advisor Acknowledgement” and certify the information is 
true and correct by clicking on the “I Agree” button. You 
will be contacted by The Florida Bar when your contact 
information has been shared with an inquiring attorney.

QUALIFICATIONS FOR AN ATTORNEY ADVISOR

To qualify, a LAL attorney advisor must have a minimum 
of five years of experience in his or her respective area(s) 
of advice and must be a member of The Florida Bar in 
good standing.
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From Our Sponsor: AMETROS AMETROS

Ametros sought to answer a 
question many in the industry 
have asked:

What happens when a Medicare 
beneficiary settles their claim with 
an MSA and without reporting 
proper exhaustion of those funds 
to Medicare attempts to use 
their Medicare benefit to pay for 
treatment that was included in 
the WCMSA settlement? Does 
Medicare have a process of denying 
those claims?

The answer is yes. Medicare 
is systematically denying MSA 
recipients’ claims, and with 
steady frequency.

With data provided by ResDac, 
a CMS contractor, Ametros 
analyzed data of Medicare beneficiaries who had been 
denied claims reimbursement because a different primary 
payer should have been used. The data analyzed was from 
2018–2020 and was a limited data set of carrier line files 
that Medicare produces each year with a data partner. 
We then looked at other claims data, such as the amount 
charged and the total number of beneficiaries who had 
at least one claim denied.

Unfortunately, Medicare claim denials do happen after 
settlement, despite several misconceptions about the 
importance of complying with Medicare’s requirements. 
Our findings are published in A Study of CMS Policy on 
Treatment for Injured Workers with a Medicare Set Aside 
(MSA), available here.

A Little Background
MSAs are among the most complex—and daunting—

responsibilities of stakeholders trying to help injured 

Medicare Claim Denials Are Happening to Individuals 
After Settlement, Study Confirms

by Jayson Gallant

workers settle their claims. 
Someone who is or will soon be 
a Medicare beneficiary must 
ensure Medicare does not pay 
for medical treatment that should 
be the responsibility of a third 
party, including settlement funds. 
Failure to do so puts the injured 
worker at risk of jeopardizing 
future Medicare coverage. 
Medicare makes it abundantly 
clear how this scenario can occur.

Medicare states in the WCMSA 
Reference Guide, “If payments 
from the WCMSA account are 
used to pay for services other 
than Medicare-allowable medical 
expenses related to medically 
necessary services and prescription 

drug expenses for the [workers’ compensation] settled 
injury or illness, Medicare will deny all [workers’ 
compensation] injury-related claims until the WCMSA 
administrator can demonstrate appropriate use equal to 
the full amount of the WCMSA.” WCMSA Reference 
Guide, v3.5, Sec. 17.3. “Medicare may also refuse to 
pay for future medical expenses related to the [workers’ 
compensation] injury until the entire settlement is 
exhausted.” Id. at Sec. 3.0 and see also Sec. 2.3 and 42 
CFR 411.46(a).

A M E T R O S

Download the study at
ametros.com/avoid-wcmsa-

medicare-denials

A STUDY OF CMS POLICY ON
TREATMENT DENIALS FOR INJURED
WORKERS WITH A MEDICARE SET ASIDE

https://ametros.com/download/a-study-of-cms-policy-on-treatment-denials-for-injured-workers-with-a-medicare-set-aside/?utm_source=aasc-newsletter&utm_medium=newsletter&utm_campaign=2021-medicare-denials-whitepaper
https://www.cms.gov/files/document/wcmsa-reference-guide-version-35.pdf
https://www.cms.gov/files/document/wcmsa-reference-guide-version-35.pdf
http://www.ametros.com/avoid-wcmsa-medicare-denials


WORKERS’ COMPENSATION SECTION 13 Spring 2022 • NEWS & 440 REPORT

Having an MSA can be difficult for injured workers to understand in the context of their injury, which is why 
professional administration is recommended by CMS, especially since treatment may be needed at some point in 
the future. Without the help of experts managing their future medical funds, individuals risk receiving denial letters 
for their treatment, such as the following examples:

Findings
“There was a significant growth in denied claims between Q1 of 2018 and Q4 of 2020, which could potentially 

mean that more beneficiaries with a WCMSA were seeking treatment,” according to the study. “There was also a 
large drop-off right at the beginning of the COVID-19 pandemic, likely because of treatment restrictions to only 
those with life-threatening issues. Interestingly, despite fewer claims being denied in recent quarters, the dollar 
amount has remained steady.”

Florida Bar members have access to more than 70 discounted products and services from 
The Florida Bar Member Benefits Program.

www.floridabar.org/MemberBenefits

... and more!
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We looked at various aspects of the denied claims over the three-year period, including the number of denied 
claims, total unpaid claims in dollar amounts, and the individual number of beneficiaries affected:

The average number of denied claims per beneficiary 
was five, while the average cost of each denied claim 
was $2,376. We also looked at the numbers in various 
states. Of the 16 states included, California had by far 
the highest number of denials:

2018: 12,600
2019: 13,720
2020: 11,640

Our study indicates, “Almost a third of all denials were 
in California, the most populous state, which has a robust 
workers’ compensation claim volume. Less populated 
states like Indiana, Colorado, and Maryland also had a 
substantial amount of denied claims.”

We also noted a distinct correlation between states 
with a large volume of claims and a high number of post-
settlement claim denials. Nevertheless, the researchers 
found the Medicare denials were nationwide.

Our data shows that Medicare is actively monitoring 
claims and that beneficiaries with a WCMSA should 
use the funds in compliance with CMS’s WCMSA 
guidelines. Otherwise, their claims for related treatments 
will be denied. This is not isolated to certain states; 
it is happening across the country to thousands of 
beneficiaries.

Implications
After a claim settles, it is the injured worker’s 

responsibility to comply with Medicare’s guidelines. 
There are a variety of reasons as to why Medicare would 
deny a claim:

 • Their provider could have billed their Medicare 
benefit when they should have billed the beneficiary or 
their administrator directly.

 • The injured worker could have been confused as to 
whether or not they should use their Part B benefit or 
their WCMSA funds for a particular treatment.
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 • In a case where an injured worker has exhausted 
their MSA funds, they may not have adequately provided 
an accounting of their WCMSA expenses, which would 
generate the denial letter.

“No matter what the explanation, a consistent number 
of the injured workers we work with every day when 
settling these cases will be denied treatment by Medicare 
because they have not properly set up or used their MSA 
settlement funds,” the study says. “This data should be 
compelling to stakeholders to ensure that injured workers 
understand how to handle their WCMSA funds at the 
time of settlement properly.”

“As a workers’ compensation defense attorney, it 
can sometimes be easy to ignore the potential risks of 
Medicare denying payment of medical expenses for an 
injured worker because by the time this occurs, the claim 
has been settled,” says Jeremy M. Buchalski, attorney 
at Wilson Elser Moskowitz Edelman & Dicker LLP. 
“However, the risks are real and the failure to appreciate 
them could affect the ability of employers, carriers, and 
third-party administrators to settle claims in the future. 
The prospect of Medicare denials may dissuade an injured 
worker or their attorney from settling at all. Stakeholders 
in the industry must be cognizant of this risk and seek to 
prevent it from affecting their ability to resolve claims, 
which is where professional administration of Medicare 
Set Aside accounts can be beneficial.”

Importance of the “Marker”
One of the misconceptions that injured workers 

and their representatives may have is that Medicare is 
unaware of the specifics of the MSA throughout the 
settlement process and afterward. The reality is CMS 
tracks MSAs at certain key points.

At settlement, the responsible reporting entity—the 
party responsible for funding a claim payment—must 
inform Medicare of the settlement and the amount, 
including the MSA. Post-settlement, the injured worker 
must send in annual attestations of their use of the MSA 
funds. If the amount used exceeds the MSA amount, the 
beneficiary must also send an exhaustion attestation to 
receive additional reimbursement for medical treatment 
from Medicare.

At settlement, the Benefits Coordination & Recovery 
Center (BCRC), a Medicare contractor responsible for 
ensuring Medicare gets repaid for conditional payments, 
places a “marker” on the injured worker’s file. “This 

is updated if the individual attests they have properly 
exhausted funds,” the study explains. “Until the BCRC 
receives proper attestation of the funds being exhausted, 
the Medicare administrative contractor (MAC) will deny 
any claims related to the injury.”

When a physician submits a bill to Medicare, the MAC 
reviews it to see if the marker on the person’s MSA 
account has been removed. If it has not, the claim will 
be denied.

Staying in Compliance
Failing to follow the rules that are laid out in the 

WCMSA Reference Guide can result in tremendous 
expense for injured workers. Not only must the MSA 
funds be used appropriately, but a variety of complex 
requirements must be adhered to for claims to be 
accepted.

The Medicare beneficiary or their representative may 
find it extremely difficult to stay in compliance with 
the requirements. While some injured workers choose 
to manage these accounts on their own, many find 
it overwhelming. In fact, CMS itself recognized this 
difficulty when in 2017, it “highly recommended that 
settlement recipients consider the use of a professional 
administrator for their funds.”

Professional administrators are focused solely on 
meeting the needs of the injured worker after settlement. 
Ideally, they get involved in the process pre-settlement 
to ensure those needs are properly addressed.

Professional administrators:

 • Ensure funds are spent in accordance with CMS 
guidelines;

 • Protect an individual’s eligibility for future Medicare 
benefits by considering Medicare’s interests; and

 • Ease the burden of compliance from the beneficiary.

Changes during the last decade have made professional 
administrators an affordable option. Many employers and 
insurers pay the fee as part of the settlement agreement.

Summary
The volume of Medicare denials over the last few years 

emphasizes that it is critical for employers, insurers, and 
representatives of these individuals to ensure injured 
workers have the necessary knowledge to be compliant 
with CMS’s MSA requirements after settlement.
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Settling a workers’ compensation claim should start a 
new chapter for an injured worker—even when an MSA is 
included. This resolution can happen only if and when the 
account is set up and managed strictly according to the 
government’s rules and regulations. Properly informing 
injured workers settling with an MSA of their obligations 
to Medicare after settlement and turning to experts in 
the field, such as a professional administrator, are the 
best and most painless ways to prevent claim denials.

Jayson Gallant is a senior strategic account execu-
tive for Ametros and has an extensive background 
with managing business partnerships and educating 
the industry. He supports strategic initiatives for 
the company’s national carrier, TPA, and employer 
partners. He also supports Ametros’ product de-
velopment initiatives and works alongside Ametros’ 
industry partners. Mr. Gallant contributes his indus-
try knowledge and expertise frequently by writing 
articles for the Ametros Industry blog, participating 
in industrywide webinars, and attending and speaking 

at large industry conferences. Mr. Gallant is a graduate of Assumption College 
with a bachelor’s degree in marketing. He resides in Maine and is an avid tennis 
player. For any questions, please reach out to local Ametros contact John Green, 
business development manager, N. Florida, Georgia, and Alabama, at jgreen@
ametros.com or 904-654-7914.

Applying “Arising Out Of” After Silberberg and Soya
by Kenneth B. Schwartz

Recently, the First District Court of Appeal (DCA) 
issued an opinion in Soya v. Health First, Inc., Case No. 
1D21-59 (Fla. 1st DCA Feb. 22, 2022), that added some 
much-needed clarity to the “arising out of” requirement 
in Florida workers’ compensation law. The case was 
released just six days after the DCA teed up the issue 
in Silberberg v. Palm Beach County School District, Case 
No. 1D20-75 (Fla. 1st DCA Feb. 16, 2022). These 
waters, calm for years until significantly churned up two 
years ago and left murky by Sedgwick CMS v. Valcourt-
Williams, 271 So. 3d 1133 (Fla. 1st DCA 2019), now 
are substantially more clear again with regard to what 
constitutes an accident that can form the basis of a 
compensable claim.

Valcourt-Williams Caused Confusion
By way of history, on April 5, 2019, the DCA released 

an en banc opinion on rehearing (meaning that all of 
the DCA’s eligible judges participated in the ruling) in 
Valcourt-Williams that resulted in the denial of workers’ 
compensation benefits to a remote-working insurance 
claims adjuster who tripped over her pet dog while on a 
“personal comfort” coffee break in the downstairs kitchen 
of her own home. In the seven-page majority opinion, the 
court addressed whether the injury was “arising out of” 
the injured worker’s employment, ultimately deciding 
that benefits should be denied because Ms. Williams’ 

employer “did not contribute to the risk” that she would 
trip over her dog while working from home. Rather, 
the Valcourt-Williams majority held that “an accident 
becomes the carrier’s liability only if the employment 
necessarily exposed the injured worker claimant to 
conditions that would substantially contribute to the 
risk of injury to which the Claimant would not normally 
be exposed during her non-employment life.” In the 
process, the DCA—painting with a very wide brush—
seemingly abrogated several prior cases that lawyers and 
judges had been relying on for many years as established 
law guiding whether carriers were liable for certain 
accidents, including 2012’s Ross, Caputo, and Walker.

The majority opinion in Valcourt-Williams has been a 
source of controversy and confusion amongst the lawyers 
and judges in the workers’ compensation community 
since it was released. After Valcourt-Williams, insurance 
carriers seemed to be more frequently denying carrier 
liability for accidents where the accident’s cause was 
unknown, on the basis that it “could have happened 
elsewhere” besides the workplace. The broad holding of 
the majority opinion was heavily criticized, however, with 
many agreeing with the dissenting opinions of Judges 
Bilbrey and Makar that argued that the majority vastly 
overreached, turning a “course and scope” case into an 
“arising out of” case. The aftermath of Valcourt-Williams 
was significant litigation and inconsistent outcomes 
amongst the JCCs.

mailto:jgreen@ametros.com
mailto:jgreen@ametros.com
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Silberberg v. Palm Beach County School District
Perhaps most notably, in Silberberg, an appellate 

opinion released just a week before Soya, the DCA 
affirmed a JCC’s denial of benefits where the JCC 
“followed” Valcourt-Williams in her order. Mr. Silberberg 
was a teacher who, while at work, did nothing more than 
go to stand up in an ordinary way from his ordinary chair 
under other ordinary circumstances, only to have his leg 
fall asleep and cause him to fall to the ground and suffer 
injury. The JCC concluded that there was no evidence 
that the “physical surroundings on the job in any way 
contributed to the risk of an injury more than they would 
have in [his] nonemployment life.” Specifically, she found 
that the sitting and standing described by the claimant 
were “routine movements” to which he would “normally” 
be exposed in his nonemployment life as well, so the risk 
of his leg going numb “existed whether at home, at work 
or anywhere else.”

Based on these findings, the DCA concluded that, 
because Mr. Silberberg did not establish that his sitting 
for work was anything more than “an incidental trigger” 
of an idiopathic response, and because the same activity 
outside of work was just as likely to have been that trigger, 
his sitting at work was not the preponderant cause of his 
fall. Interestingly, the DCA observed in Silberberg that 
there “has been some misunderstanding with regard to 
[the] scope and significance” of Valcourt-Williams. As 
a harbinger of things soon to come in Soya, the DCA 
downplayed the importance of Valcourt-Williams, calling 
it a “quite narrow” decision and characterizing it as 
involving “an otherwise unremarkable trip-and-fall-at-
work accident that happened to occur during a comfort 
break and involve the employee’s own dog as a tripping 
hazard.”

Soya v. Health First, Inc.
Six days after Silberberg was released, the DCA 

released Soya, purporting to resolve any remaining 
controversy regarding the scope of Valcourt-Williams. 
Therein, they confirmed that the increased hazard 
analysis under Valcourt-Williams applies only where 
there is a contributing cause outside of employment 
(e.g., the dog). Its application in Soya, where the cause 
of the fall was entirely unknown, was “overbroad” and 
therefore was reversible error. Indeed, the three-judge 
panel—which included Judge Bilbrey—agreed with 
Ms. Soya that Valcourt-Williams in fact overruled only 
four “outlier” cases and was otherwise limited in its 

application. The court explained that, where an accident’s 
cause is unknown, it is error to deny compensability 
on grounds that the accident “could have happened 
elsewhere.” Indeed, citing Florida Supreme Court 
precedent, the Soya court announced that even simple 
“clumsiness [resulting in injury] is covered.” In reaching 
this conclusion, the panel in Soya expressly ratified the 
applicability of 2012’s Ross and its progeny, adopting one 
of Ms. Soya’s central arguments, i.e., that, other than 
in very limited circumstances not applicable in her case 
(e.g., influence of drugs), the award of compensability in 
Florida’s workers’ compensation system is not based on 
an analysis of fault.

Relying on the 25-year-old case of Vigliotti v. K-mart 
Corp., 680 So. 2d 466 (Fla. 1st DCA 1996), the DCA 
in Soya also rejected the employer/carrier’s argument 
that Ms. Soya—a massage therapist—was not “actively 
engaged” in work at the time of her accident because she 
was merely walking from place to place. Rather, the DCA 
agreed that walking through the employer’s building 
on her way out of work was an “unavoidable part of her 
job.” To conclude otherwise, the DCA acknowledged, 
would create the opportunity for injured employees to 
file civil tort suits against their employers for injuries 
they suffered during working hours while they are on the 
employers’ premises but when they are not in the integral 
throes of their vocation (e.g., a massage therapist giving 
a massage, a garbage man collecting trash). Neither 
the Vigliotti court nor the court in Soya saw anything 
in any amendments to Chapter 440 that indicated the 
Legislature intended to broaden tort liability of employers 
in this fashion and thus open the proverbial floodgates to 
civil litigation outside the workers’ compensation system.

In summary, Soya made clear that the broad language 
used in the Valcourt-Williams opinion did not represent 
the sweeping change that some thought it to be. Rather, 
the court in Soya clarified that Valcourt-Williams is 
actually narrow in application and did not apply to the 
facts of the instant case, where Ms. Soya’s unexplained 
fall happened during an “unavoidable” part of her job (but 
not while she was actually giving a massage).

Where are we now?
The simplest and most straightforward take-away from 

these two recent cases is that we now have a two-part 
analysis when confronted with a seemingly unexplained 
fall at work. First, we ask whether there was any evidence 
of a preexisting condition or an idiopathic manifestation. 
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If not, then we apply the “any exertion” test endorsed 
by Caputo. On the other hand, if there was one, then we 
apply the “increased hazard” test discussed in Walker. 
We also now have confirmation that Valcourt-Williams 
is really a “personal comfort” case, not an “unexplained 
fall” case. In other words, what was old is new again. 
Application of this “new” approach will be very fact-
specific to each claimant, though, and it will require 
considerable investigation by both sides.

If there is no evidence of a personal risk from a 
preexisting or idiopathic condition at the time of a fall 
at work, then any exertion at work will necessarily be the 
preponderant cause of the unexplained fall because it is 
the only cause of the fall. The “any exertion” test explains 
that even Ms. Soya’s mundane exertion of walking to 
get around at work is enough to establish a work cause 
because the test does not look at the quality or quantity 
of the activity. Rather, “any exertion” means that any 
effort in furtherance of work will be enough to establish 
the work causation necessary for compensability. Even 
simply standing or sitting can suffice. Moreover, this is 
true even if the exertion involves the employee’s own 
clumsiness or inattention, and it makes no difference 
whether the accident could have happened elsewhere.

So, what personal risks must we consider? Case law 
already instructs that preexisting conditions can be 
epilepsy, dizziness, fainting, or a ruptured Achilles 
tendon. This list is far from exhaustive, though, and as 
Mr. Silberberg learned, it is not limited to only diagnosed 
or symptomatic preexisting medical conditions. Rather, 
any idiopathic condition—including the onset of 
a physiological response that is idiosyncratic to the 
employee—such as a predisposition to having your leg 
fall asleep—can also be a personal risk that triggers the 
“increased hazard” test, provided there is evidence that 
the idiopathic condition played a role in the fall or ensuing 
injury. Litigants will need to be mindful of such things as 
chronic obesity, recent weight gain or loss, diet plans, 
fluid intake, smoking and drinking habits, prescription 
medication use, allergies, and unusual sleeping habits. 
And even where there is no allegation of a mental or 
nervous injury caused by the fall, perhaps stress and 
overall mental health are also now relevant lines of 
inquiry.

Assuming that there is an imported personal risk from 
a preexisting or idiopathic condition, we move past the 
“any exertion” test, which no longer applies because there 

is more than one cause to consider. (Incidentally, we also 
properly apply this test to “personal comfort” cases like 
that of Ms. Valcourt-Williams because her coffee break 
was inherently personal in nature and not work-related.) 
Rather, we now must compare the imported personal risk 
to the work-related risk of accident and decide which is 
the preponderant cause of the fall. The causal link does 
not need to be direct, though. As with Mr. Silberberg, the 
preponderant cause can be the one merely triggering the 
subsequent links in the causal chain, including the onset 
of the idiopathy that led to the fall.

Under the “increased risk” test, the injured employee 
must make a specialized, fact-based showing that the 
employment itself created the hazard or increased the 
risk of the accident. Per Valcourt-Williams, the claimant 
must show that the employment necessarily exposed 
him/her to conditions that would substantially contribute 
to the risk of injury and to which the claimant would not 
normally be exposed during his/her nonemployment life.

Just as the parties will have to turn a microscope on 
each claimant’s medical history to determine whether 
a personal risk was present at the time of accident, so, 
too, will they need to examine the circumstances of 
each accident to determine whether an increased risk 
was present. An interesting and timely example of this 
exists in Bouayad, a case still pending before the DCA 
as of the writing of this article. The case is fully briefed 
and was argued to a three-judge panel (with great skill by 
the same two appellate attorneys from Soya) on April 7, 
2022, before a very large audience at the 2022 Florida 
Bar Workers’ Compensation Forum.

Therein, the claimant—who was the general manager 
of a car rental business located in leased space on the 
premises of a hotel—was shot seven times at close range 
by an unknown assailant late one evening while walking on 
a darkly lit path from the kiosk desk where he performed 
most of his duties to a separate private office located in 
another building on the hotel’s property. The E/C denied 
compensability based in large part on Valcourt-Williams, 
arguing that there was no occupational causation between 
the shooting and the claimant’s employment. They also 
argued that it was the claimant’s burden to prove that his 
work substantially contributed to the risk of injury and to 
which the claimant would not normally be exposed during 
his nonemployment life, and he could not do so in this 
case because the identity of the shooter was never made 
clear (despite juicy testimony regarding what might have 
been the motivation for someone to shoot the claimant).
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Finding sufficient evidence that the claimant’s injuries 
arose out of employment, due to the nature of the 
environment of the job, thereby subjecting him to greater 
danger to a personal assault than others in general, the 
JCC awarded compensability of the accident. He found, 
for example, that the claimant had to walk alone with 
cash and contracts on a darkly lit, unsecure walkway 
with an easy escape route for an attacker, that the attack 
happened after midnight in a commercial neighborhood 
with significantly increased public traffic, and that there 
was an enhanced risk in conducting business in a hotel 
area. Evidence included lay and expert witness testimony 
and video of the incident itself.

Now on appeal, the E/C argue that the claimant had 
the burden to prove that the shooting was caused by 
his employment and that no evidence tied the shooting 
to it aside from the claimant’s mere presence at the 
workplace. Without sufficient evidence of who the 
shooter was, they argue, the claimant could not make 
the necessary connection. Rather, they assert that it 
was “merely fortuitous” that the claimant’s “attempted 
murder” occurred on the employer’s premises. The 
claimant counters that the JCC’s award should be 
affirmed because his otherwise mundane walk from one 
location at work to another was a work-related exertion 
(in that he was bringing the final rental agreement of 
the day to the office at the end of his shift) sufficient to 
constitute occupational causation. The hard-working, 
religious family-man claimant with no known enemies 
had no preexisting or idiopathic medical condition that 
contributed to the accident, so the only cause of the 
accident, he argues, was the shooting by an unknown 
assailant while he was working. The claimant further 
argues that, even if an increased hazard test needed to 
be proved, he met his burden to demonstrate it with 
competent substantial evidence that was accepted by 
the JCC.

The ample evidence did not establish that Mr. Bouayad 
was targeted by his assailant due to any circumstance 
arising out of his private life. So, what is left is that 
either he was targeted because of a circumstance arising 
out of his employment, which would make his accident 
compensable, or he was just unlucky to be the victim 
of a terrible crime. The most pithy and memorable 

takeaway from Soya is unquestionably that “clumsiness is 
compensable.” This author submits that the outcome of 
the appeal in Mr. Bouayad’s case should be an extension 
of that premise—i.e., that “unlucky is also compensable.” 
Perhaps the DCA will use this high-profile case as 
an opportunity to further refine how to determine 
whether an accident of unknown origin “arises out of” 
employment. Regardless, this case is an object lesson 
for practitioners of the need to gather evidence of any 
increased hazard involved in any unexplained accident.

Kenneth B. Schwartz, Esq., is licensed to practice 
law in state and federal courts in Florida and Hawaii. 
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employment law, and constitutional law issues. Since 
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out of workplace injuries—representing injured workers, 
employers, and carriers—including claims for disputed 
medical and indemnity benefits, circuit court coverage 
disputes, retaliation claims, and rule nisi enforcement 

actions. He first started working on appeals while still in law school, both as part 
of the Sports Law Moot Court team and as clerk for a prominent local attorney. 
Since then, he has been sole or primary counsel in well over 100 appellate mat-
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Endnotes

1.  “An accident injury or death arises out of employment if work performed in 
the course and scope of employment is the major contributing cause of the injury 
or death.” § 440.02(36), Fla. Stat. (1994).

2. Ross v. Charlotte Cnty. Pub. Schs., 100 So. 3d 781 (Fla. 1st DCA 2012), 
Caputo v. ABC Fine Wine & Spirits, 93 So. 3d 1097 (Fla. 1st DCA 2012), and Walker 
v. Broadview Assisted Living, 95 So. 3d 942 (Fla. 1st DCA 2012).

3. For example, this author was counsel in a case where the claimant fell while 
walking at work and struck his head on an industrial concrete floor. The cause of the 
fall was unknown and therefore did not appear to be an injury on its own, but his 
head hitting the concrete caused a permanent seizure disorder. The E/C’s primary 
defense was that the injuries from the fall were not compensable because the claim-
ant encountered similar flooring in his nonemployment life, including at gas stations, 
shopping malls, and supermarkets.

4. On November 10, 2021, three judges of compensation claims delivered an 
educational seminar—sponsored by the Workers’ Compensation Section of The 
Florida Bar—to bring awareness to the many JCC final orders that discussed, if not 
relied on, Valcourt-Williams. Although officially entitled “Arising Out Of: State of 
the Law,” the course material by the Hon. John Moneyham was titled “Overview of 
JCC Decisions Citing Valcourt-Williams.” The JCCs advised that their research had 
uncovered 29 such final compensation orders to date.

5. See § 440.10(2), Fla. Stat. (2003), which states: “Compensation shall 
be payable irrespective of fault as a cause for the injury, except as provided in s. 
440.09(3).”

6. Captioned initially as Bouayad v. Value Car Rental and Normandy Insurance, 
OJCC Case No. 19-020798, but renamed at the appellate level as Normandy Insur-
ance v. Bouayad and Value Car Rental, Case No. 1D21-1717.
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Medicare’s Section 111 reporting law has a direct impact 
on Medicare’s conditional payment recovery activities 
regarding workers’ compensation and other non-
group health plans (NGHP).1 It is critical for workers’ 
compensation counsel to understand how the Centers for 
Medicare and Medicaid Services (CMS) uses the Section 
111 reporting process to coordinate its recovery activities 
and how this impacts workers’ compensation claims.

Toward this goal, this article provides a general overview 
of how Section 111 reporting works and relates to CMS’s 
recovery process. In addition, this article examines how 
the recently enacted Provide Accurate Information 
Directly Act (PAID Act) provides insurers with important 
data regarding a claimant’s Medicare Part C (Medicare 
Advantage) and Medicare Part D (prescription drug) 
enrollment and how this information can be used to 
proactively address Medicare Advantage and Part D 
recovery claims.

Section 111 Reporting—Getting Down the Basics
Medicare’s Section 111 reporting law requires, 

as explained in more detail below, certain parties to 
report claims involving Medicare beneficiaries to CMS 
electronically. A major objective of Section 111 is to give 
CMS the data and information it needs to pursue insurers 
and other parties for conditional payment reimbursement. 
On this point, CMS describes Section 111 reporting as 
“a comprehensive method for obtaining information 
regarding situations where Medicare is appropriately 
a secondary payer.”2 Further, CMS indicates that it 
uses the data collected through Section 111 reporting to 
process claims billed to Medicare for reimbursement for 
items and services provided to Medicare beneficiaries as 
part of its Medicare Secondary Payer (MSP) recovery 
activities.3

Who reports under Section 111?
The Responsible Reporting Entity (RRE)4 is the party 

obligated to report under Section 111. RREs are typically 
insurers and self-insurers, but could involve other risk-
bearing entities such as self-insurance pools or assigned 

Section 111 Reporting and Medicare Recovery Claims:
Understanding the nexus between  

Medicare’s reporting law and Medicare recovery claims
by Mark Popolizio

claims funds depending on the facts.5 RREs may use 
agents to handle Section 111 reporting for them; however, 
the RRE remains ultimately responsible and accountable 
for proper compliance under the law.6 Of note, claimants 
and their lawyers are not RREs and do not have reporting 
responsibilities under Section 111.7 Section 111 reporting 
is conducted electronically between the RRE and CMS 
via an electronic file exchange.8 Under Section 111, RREs 
must (1) determine if a claimant is a Medicare beneficiary, 
and if so, (2) report the case to CMS, along with certain 
required claims-related data and information, if it meets 
a Section 111 “reporting trigger.”9

CMS’s Query Process Helps RREs Determine a 
Claimant’s Medicare Enrollment Status and (Now) 
Medicare Plan Type

CMS has established a Section 111 “Query Process” to 
help RREs determine a claimant’s Medicare status and, 
as of December 11, 2021, the type of Medicare plan in 
which the claimant is enrolled. Only the RRE can use 
the Query Process. As part of this system, RREs must 
submit the following data points to CMS: the claimant’s 
Medicare beneficiary identifier number (MBI) or social 
security number (SSN); along with the claimant’s first 
and last name, date of birth, and gender.10

The PAID Act, which became effective on December 
11, 2021, made important changes to the type of 
information CMS provides RREs through the Query 
system. Prior to December 11, 2021, if there was a data 
match, CMS simply returned a response record with a 
positive “disposition code” indicating that the claimant 
was a Medicare beneficiary.11 No other information was 
provided regarding the Medicare “plan type” in which 
the claimant was enrolled. Through the PAID Act, CMS 
now provides RREs, as of December 11, 2021, with 
additional information regarding the claimant’s Medicare 
enrollment. Specifically, CMS now provides RREs with 
the following information through the Section 111 Query 
Response File: (1) contract number, contract name, 
plan number, coordination of benefits (COB) address, 
and entitlement dates for the last three years (up to 12 
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instances) of Part C (Medicare Advantage) and Part 
D coverage and (2) the most recent Part A and Part B 
entitlement dates.12 While the Section 111 Query provides 
important information regarding the claimant’s Medicare 
enrollment status, the new law does not require CMS to 
provide any information regarding potential Medicare 
recovery claims as part of its Query response.

Claims Are Reported to CMS If They Meet a Section 
111 “Reporting Trigger”

In terms of “when” RREs must report, there are two 
Section 111 reporting triggers:13 on-going responsibility 
for medicals (ORM) and total payment obligation to 
the claimant (TPOC)—and, as we will learn in the next 
section, ORM and TPOC reports also play an important 
role in CMS’s conditional payment recovery activities.

In general, ORM involves situations where the RRE has 
made a determination to assume responsibility to pay, on 
an ongoing basis, the claimant’s medicals associated with 
the claim.14 The ORM trigger is particularly applicable in 
workers’ compensation cases as it is common for these 
insurers to provide treatment for the claimant’s industrial 
injuries or conditions. According to CMS’s reporting 
directives, “[i]f an RRE has assumed ORM, the RRE is 
reimbursing a provider, or the injured party, for specific 
medical procedures, treatment, services, or devices 
(doctor’s visit, surgery, ambulance transport, etc.). These 
medicals are often being paid by the RRE as they are 
submitted by a provider or injured party.”15

ORM must be reported when the RRE “assumes” and 
“terminates” ORM.16 Per CMS, “the trigger for reporting 
ORM is the assumption of ORM by the RRE—when the 
RRE has made a determination to assume ORM or is 
otherwise required to assume ORM— not when (or after) 
the first payment for medicals under ORM has actually 
been made. Medical payments do not actually have to be 
paid for ORM reporting to be required.”17 RREs should 
only report ORM for injuries and conditions for which 
they have accepted responsibility.18 Regarding ORM 
termination, there can be several different situations 
that may permit an RRE to terminate ORM; common 
examples include, but are not necessarily limited to, 
the claimant’s death, settlement, state law (i.e., statute 
of limitations), policy limit exhaustion, and, in some 
instances, claims that have become inactive or that the 
insurer otherwise views as administratively closed.19

On the other hand, the TPOC reporting trigger refers 

to the dollar amount of a settlement, judgment, award, 
or other payment, in addition to or apart from ORM.20 
In general, CMS describes TPOC as a “one time” or 
“lump sum” payment intended to resolve or partially 
resolve a claim21 and is the dollar amount paid to, or 
on behalf of, the claimant in relation to a settlement, 
judgment, award, or other payment.22 TPOC reporting 
is applicable regardless of whether or not there is an 
admission or determination of liability23 and regardless of 
any allocation made by the parties or determination by 
the court.24 Currently, TPOCs greater than $750 must 
be reported to CMS under Section 111.25

In terms of what data gets reported to CMS, very 
generally this information includes the following items: 
date of accident/incident; insurer/insurance coverage 
information; the claimant’s personal identifying 
information (SSN or Medicare ID, name, date of birth, 
and gender); the name and address of the claimant’s 
attorney; ICD code information related to the claimant’s 
injuries; indicator denoting assumption of ORM and 
ORM termination dates (as may be applicable); and 
TPOC dates and amount (as may be applicable).26

How CMS Uses Section 111 Reporting as Part of Its 
Conditional Payment Recovery Process

With Section 111 basics under our belts, we can now turn 
our focus to how CMS uses Section 111 reporting as part 
of its conditional payment recovery process.27

Medicare Parts A and B – CMS Conditional Payment 
Recovery Claims

Section 111 reporting has a direct impact on CMS’s 
conditional payment recovery process regarding 
claimants enrolled in Medicare Parts A and/or B.28 In 
this context, CMS typically uses the RRE’s filing of an 
ORM and/or TPOC report as triggering events for its 
conditional payment recovery activities.

For example, when CMS receives a Section 111 ORM 
report, this generally then triggers CMS’s contractor, 
the Commercial Repayment Center (CRC), to issue 
a conditional payment notice (CPN) to the workers’ 
compensation insurer regarding conditional payments 
that may need to be reimbursed. As part of this 
process, the CRC considers the insurer the debtor 
and pursues reimbursement against the insurer prior to 
claim settlement.29 The CPN provides a claims listing of 
items and services that Medicare has paid that it claims 
are related to the workers’ compensation case and 
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reimbursable by the insurer.30 Importantly, the CPN 
advises the insurer of certain actions it needs to take 
(i.e., disputing any charges it believes are unrelated or 
inappropriate) within 30 days of the date on the CPN 
or the CRC will automatically issue a reimbursement 
demand letter.31 The CPN also explains how to dispute 
any items and services that are not related to the case.32 
The CRC typically provides a courtesy copy of the 
CPN to the claimant and his/her attorney or other 
representative.33

This process can change significantly when a Section 111 
TPOC report is filed. Specifically, when CMS receives 
a TPOC report, this generally then prompts CMS to 
assign any outstanding conditional payment claims, which 
have not been addressed by the CRC and the insurer (if 
applicable), to its other recovery contractor, the Benefits 
Coordination & Recovery Center (BCRC). The BCRC 
then issues Medicare’s “final demand” for any remaining 
debt with the claimant named as the responsible debtor.34 
This is commonly referred to as CMS’s post-settlement 
TPOC recovery process.

When the dust settles, this all results in an interesting 
situation where CMS ends pursuing reimbursement using 
two different recovery contractors who pursue different 
debtors—that is, the CRC pursues the insurer for recovery 
when there is an ORM record, and the BCRC pursues 
the claimant for any remaining conditional payment 
claims upon settlement that are not being handled 
by the CRC. From a practical claim perspective, this 
contractor/debtor switch continues to cause challenges, 
particularly in workers’ compensation settlements, where 
the insurer wants to assume responsibility to resolve 
Medicare’s “final demand.” The problem here stems from 
the fact that when the BCRC names the claimant as 
the debtor, the insurer cannot interact with the BCRC 
on the claim without having first secured an executed 
CMS authorization, known as a Proof of Representation 
(POR), from the claimant.35 If the insurer cannot secure 
a POR from the claimant post-settlement, this can 
complicate the carrier’s ability to address and resolve 
Medicare’s final demand. Insurers wishing to address and 
resolve Medicare’s final demand may consider having the 
claimant execute a POR as part of the settlement process 
to avoid having to chase him/her post-settlement. Given 
this continuing trend, parties should have a plan to handle 
potential post-settlement TPOC recovery claims where 
the Medicare beneficiary is the identified debtor.

Importantly, while CMS typically uses the information 

it receives from Section 111 reporting to initiate its 
recovery in many instances, the author cannot state 
that this will occur in every single case. Further, there 
is no specified time frame for when CMS may use the 
Section 111 data to open a conditional payment case and 
begin to seek recovery. Given these considerations, the 
fact that CMS has not established a conditional payment 
recovery case off Section 111 reporting in a particular 
case should not be taken to indicate that CMS does not 
have a recovery claim, is not asserting recovery, or will 
not seek recovery. Thus, in situations where CMS has 
not established recovery activities based off Section 111 
reports, it may be necessary for the parties to proactively 
contact the appropriate CMS contractor themselves 
to establish the recovery case and request conditional 
payment information to ensure that CMS’s interests are 
properly addressed and resolved.

Medicare Part C (Medicare Advantage) and Part D 
(Prescription Drug) Recovery Claims

In contrast to CMS’s recovery process regarding 
Part A and B claims, Section 111 reporting does not 
have the same direct impact on recovery activities 
regarding private Medicare Advantage36 and Part D 
plans.37 Presently, the filing of ORM and TPOC reports 
does not trigger specific recovery activities by Medicare 
Advantage or Part D plans.37 Furthermore, it is noted 
that CMS and its contractors, BCRC or CRC, are not 
involved in the Medicare Advantage or Part D recovery 
process. Rather, each private plan has its own recovery 
process with some plans using third-party companies 
to help process and collect recoveries. Thus, to address 
Medicare Advantage and Part D recovery claims, workers’ 
compensation insurers and claimants need to contact the 
specific plan(s).

On this latter point, the recently enacted PAID Act 
can help workers’ compensation insurers proactively 
address potential Medicare Advantage and Part D 
recovery claims. As noted above, through the PAID Act 
CMS now provides insurers with the contract number, 
contract name, plan number, coordination of benefits 
(COB) address, and entitlement dates for the last 
three years (up to 12 instances) of Part C (Medicare 
Advantage) and Part D coverage through the Section 
111 Query Process.

While the PAID Act does not technically require 
insurers (or any other party) to do anything with this 
information, from a practical standpoint, insurers may 
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wish to consider using this information to address 
potential Medicare Advantage and Part D recovery 
claims.

In this regard, it is noted that the United States Circuit 
Courts of Appeals for the 3rd and 11th Circuits have 
ruled that Medicare Advantage Plans can sue insurers 
for “double damages” under the Medicare Secondary 
Payer’s private cause of action statute in relation to 
their recovery claims.38 Of note, the 11th Circuit decision 
Humana v. Western Heritage Insurance Co., 832 F.3d 1229 
(11th Cir. 2016), involved a Florida case in which the 
11th Circuit affirmed a lower court ruling levying double 
damages against the insurer.39 Further, in another Florida 
case, the 11th Circuit in MSP Recovery Claims, Series LLC 
v. Ace American Insurance Company, et. al., 974 F.3d
1305 (11th Cir. Sept. 4, 2020), ruled, in part, that entities 
known as Medicare Advantage “downstream entities” or
“downstream actors” can also sue insurers for “double
damages.” Very generally, “downstream entities” can
be described as parties with whom Medicare Advantage
Plans contract to help them provide benefits to their
enrollees.40 Likewise, several United States District
Courts have also ruled, in part, that Medicare Advantage 
Plans can sue insurers for “double damages” under the
MSP.41

As for Part D, federal statutes and regulations provide 
that Part D plans have the same recovery rights as 
Medicare Advantage Plans. For example, 42 U.S.C. § 
1395w-102(4) states that the recovery rights afforded 
to Medicare Advantage “apply in the same manner” to 
Part D. Likewise, 42 C.F.R. § 423.462 provides that 
the same “Medicare secondary payer procedures” that 
apply to Medicare Advantage under § 422.108 also 
apply to Part D plans. Under § 422.108, MAPs may seek 
reimbursement from claims payers and other parties in 
workers’ compensation, liability, and no-fault cases. This 
regulation further gives Medicare Advantage the same 
recovery rights as traditional Medicare under the MSP. 
In 2011, CMS released a policy memo taking the position 
that Part D plans have the same recovery rights under 
the MSP as traditional Medicare.42 On the question of 
whether Part D plans may also have private cause of 
action rights allowing them to sue for “double damages,” 
it is noted that the Third Circuit, as part of its decision 
in Avandia, 685 F.3d 353 (3rd Cir. 2012), finding that 
Medicare Advantage Plans have private cause of action 
rights under federal law, stated in an endnote that “… our 
holding on the meaning of the private cause of action will 

apply equally to private entities that provide prescription 
drug benefits pursuant to Medicare Part D.”43

Given this backdrop, insurers, if they so elect, can 
use the information CMS now provides to proactively 
address Medicare Advantage and Part D recovery claims 
to avoid potential “double damages” lawsuits. In short, 
through the PAID Act, insurers now have access to the 
information they have long been missing to help get 
ahead of the curve, reduce costs, and minimize liability 
regarding Medicare Advantage and Part D recovery 
claims.

General Considerations
While workers’ compensation counsel is not typically 

involved with the actual mechanics of Section 111 reporting, 
the author hopes the above overview was helpful in 
providing a better understanding of the connection 
between Section 111 and CMS’s recovery process and 
how this nexus impacts counsel and their clients in terms 
of addressing CMS recovery claims as part of claims 
handling and settlement. As likely gleaned from the 
above, CMS’s recovery process may not be necessarily 
straightforward and contains some interesting nuance. 
In the bigger picture, having a game plan in place to 
ensure that CMS’s conditional payment rights are being 
properly addressed and resolved is important. Likewise, 
as discussed above, Medicare Advantage recovery claims 
(and possible Medicare Part D claims) should also be 
considered as part of claims handling and settlement.

Mark Popolizio, J.D., is vice president of MSP compli-
ance, Verisk. He is a nationally recognized authority 
in Medicare secondary payer (MSP) compliance. He 
practiced insurance defense litigation for 10 years 
concentrating in the areas of workers’ compensation 
and general liability. Since 2006, he has dedicated 
his practice exclusively to MSP compliance, working 
with carriers, self-insureds, TPAs, and other claims 
professionals. He can be contacted at 786-459-9117 
or  mark.popolizio@verisk.com.
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1. The term “Section 111 reporting” refers to Section 111 of the Medicare,

Medicaid, and SCHIP Extension Act of 2007 (MMSEA) (P.L. 110-173). Section 
111’s provisions apply to both group health plans (GHP) and non-group health plans 
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2.  CMS’s Section 111 NGHP User Guide, Chapter I (Version 6.7, January 10,
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2022), Chapter 6, section 6.2. Examples of Section 111 reporting agents include 
Medicare compliance vendors, data services companies, and consulting compa-
nies.

7.  See n. 5.
8.  CMS’s Section 111 NGHP User Guide, Chapter I (Version 6.7, January 10, 

2022), Chapter 6. It is noted that CMS has an established manual direct data entry 
(DDE) process using the Section 111 COBSW (Coordination of Benefits Secure 
Website) for those RREs with a low volume of claim information to submit. Id.
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“the terms of the pertinent insurance contract, such as maximum coverage benefits.” 
See, CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.7, January 10, 
2022), Chapter 6, section 6.3.2. In addition, CMS recently announced that ORM 
termination is permitted in situations where there is no practical likelihood of associ-
ated future medical treatment and all of the following are met: (i) no claims were paid 
with any diagnoses codes related to alleged ingestion, implantation, or exposure; (ii) 
no claims were paid, for any medical item or service related to the case, within five 
(5) years of the date of service of any such claim; (iii) treatment did not include, nor 
were any claims paid related to, a medical implantation or prosthetic device; and (iv) 
the total amount paid by the insurer, for all medical claims related to the case, did 
not exceed $25,000. See, CMS’s Section 111 NGHP User Guide, Chapter IV (Ver-
sion 6.7, January 10, 2022), Chapter 6, section 6.7.1. However, CMS notes that if 
there is subsequent reopening of the claim and further ORM, the RRE would need 
to update the record to reflect that ORM has resumed. Id.

20.  CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.7, January 10, 
2022), Chapter 6, section 6.4.

21.  Id.
22.  CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.7, January 

10, 2022), Chapter 6, section 6.4. CMS states that the computation of the TPOC 
amount “includes, but is not limited to, all Medicare covered and non-covered medi-
cal expenses related to the claim(s), indemnity (lost wages, property damages, etc.), 
attorney fees, set aside amount (if applicable), payout totals for all annuities rather 
than cost or present values, settlement advances, lien payments (including repayment 
of Medicare conditional payments), and amounts forgiven by the carrier/insurer.” Id.

23. CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.7, January 10, 
2022), Chapter 6, section 6.5.1. On this point, CMS’s reporting directives state that 
reporting is applicable in situations “where the party is (or was) a Medicare beneficiary 
and medicals are claimed and/or released of the settlement, judgment, award, or other 
payment has the effect of releasing medicals.” Id.

24.  CMS’s Section 111 NGHP User Guide, Chapter III (Version 6.7, January 10, 
2022), Chapter 6, section 6.5.1.

25.  See generally, CMS’s Section 111 NGHP User Guide, Chapter III (Version 
6.7, January 10, 2022), Chapter 6, sections 6.4.1.1 through 6.4.4.1.

26.  See generally, CMS’s Section 111 NGHP User Guide, Chapter V (Version 
6.7, January 10, 2022).

27.  The term “conditional payment” is defined in the Code of Federal Regula-
tions as follows: “Conditional payment means a Medicare payment for services for 
which another payer is responsible, made either on the bases set forth in subparts C 
through H of this part, or because the intermediary or carrier did not know that the 
other coverage existed.” 42 C.F.R. § 411.21. CMS on its website defines “conditional 
payment” in general as follows: “A conditional payment is a payment Medicare makes 
for services another payer may be responsible for. The payment is ‘conditional’ because 
it must be repaid to Medicare when a beneficiary receives a settlement, judgment, 
award, or other payment from an NGHP. When the BCRC learns of an NGHP 
case, they will gather information about any related conditional payments Medicare 
made and request repayment.” https://www.cms.gov/Medicare/Coordination-of-
Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-
Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery Per 42 C.F.R. 
§ 411.24(b), CMS can initiate recovery of conditional payments as follows: “Right 
to initiate recovery. CMS may initiate recovery as soon as it learns that payment has 
been made or could be made under workers’ compensation, any liability or no-fault 
insurance, or an employer group health plan.”

28.  Medicare Part A and B comprise what is known as “original Medicare” or 
“traditional Medicare” and are Medicare benefits provided to beneficiaries by the 
federal government. Very generally, Part A provides “hospital insurance” and covers 
such items as inpatient care, skilled nursing facility care, hospice care, and home 
health care while Part B provides “medical insurance” and helps covers such items as 
doctor services, outpatient care, home health care, durable medical equipment, and 
certain preventive services. See, Medicare & You 2022, The official U.S. government 
Medicare Handbook, Department of Health and Human Services, at p. 4.

29.  See generally, information contained in CMS’s website: https://www.cms.
gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-
and-Recovery-Overview/Reimbursing-Medicare/Reimbursing-Medicare. On this 
point, CMS describes this aspect of its process, in part, as follows on its website: “In 
general, CMS issues the demand letter directly to the Medicare beneficiary when the 
beneficiary has obtained a settlement, judgment, award or other payment, the liability 
insurer (including a self-insured entity), no-fault insurer, or workers’ compensation 
(WC) entity when that insurer or WC entity has ongoing responsibility for medicals 
(ORM).” In addition, CMS noted that “[f]or ORM, there may be multiple recoveries 
to account for the period of ORM, which means that CMS may issue more than one 
demand letter.”

30.  See CMS’s webpage “Insurer NGHP Recovery” - https://www.cms.gov/
Medicare/Coordination-of-Benefits-and-Recovery/InsurerServices/Insurer-NGHP-
Recovery

31.  Id.

https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Reimbursing-Medicare/Reimbursing-Medicare-
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Reimbursing-Medicare/Reimbursing-Medicare-
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Reimbursing-Medicare/Reimbursing-Medicare-
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/InsurerServices/Insurer-NGHP-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/InsurerServices/Insurer-NGHP-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/InsurerServices/Insurer-NGHP-Recovery
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32.  Id.
33.  Id.
34.  See generally, information provided by CMS on its website: https://www.

cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-
Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-
Group-Health-Plan-Recovery. In this regard, CMS states, in part, as follows: “The 
Benefits Coordination & Recovery Center (BCRC) is responsible for ensuring that 
Medicare gets repaid by the beneficiary for any conditional payments it makes re-
lated to a liability, no-fault, or workers’ compensation case. A conditional payment 
is a payment Medicare makes for services another payer may be responsible for. The 
payment is ‘conditional’ because it must be repaid to Medicare when a beneficiary 
receives a settlement, judgment, award, or other payment from an NGHP. When 
the BCRC learns of an NGHP case, they will gather information about any related 
conditional payments Medicare made and request repayment.” See id.

Also, the fact that CMS may name and pursue the debtor as part of its administra-
tive practice does not necessarily mean that the insurer is absolved from potential 
liability under the MSP. See e.g., 42 CFR § 411.24 (g), (h), and (i), which read as 
follows: “(g) Recovery from parties that receive primary payments. CMS has a right of 
action to recover its payments from any entity, including a beneficiary, provider, sup-
plier, physician, attorney, State agency or private insurer that has received a primary 
payment. (h) Reimbursement to Medicare. If the beneficiary or other party receives 
a primary payment, the beneficiary or other party must reimburse Medicare within 
60 days (i) Special rules. (1) In the case of liability insurance settlements and disputed 
claims under employer group health plans, workers’ compensation insurance or plan, 
and no-fault insurance, the following rule applies: If Medicare is not reimbursed as 
required by paragraph (h) of this section, the primary payer must reimburse Medicare 
even though it has already reimbursed the beneficiary or other party.”

35.  For a general overview of the Proof of Representation, see CMS’s web-
site: https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/
Beneficiary-Services/Medicares-Recovery-Process/Medicares-Recovery-Process

36.  Medicare Advantage, also known as Medicare Part C, was added to the 
Medicare program in 1997. As part of the Medicare Advantage Program, beneficia-
ries receive their Medicare benefits from a Medicare-approved plan from a private 
insurance company. See, Medicare & You 2022, The official U.S. government Medicare 
Handbook, Department of Health and Human Services, at p. 5. In 2021, more than 
26 million beneficiaries were enrolled in a Medicare Advantage Plan, which represents 
approximately 42% of the total Medicare population. See, Meredith Freed, Jeannie 
Fuglesten Biniek, and Tricia Neuman, Medicare Advantage in 2021: Enrollment Update 
and Key Trends, Henry J. Kaiser Family Foundation (June 21, 2021). There are 3,834 
Medicare Advantage Plans available nationwide for 2022. See, Meredith Freed, 
Anthony Damico, and Tricia Neuman, Medicare Advantage 2022 Spotlight: First Look, 
Henry J. Kaiser Family Foundation (November 2, 2021).

37.  Medicare Part D was added to the Medicare program in 2006 and is a volun-
tary outpatient prescription drug benefit for people with Medicare, provided through 
private plans approved by the federal government. Medicare beneficiaries can choose 
to enroll in either a stand-alone prescription drug plan (PDP) as part of traditional 
Medicare or a Medicare Advantage prescription drug plan. In 2021, it was reported 
that 48 million of the more than 62 million people on Medicare were enrolled in Part 
D plans. See, An Overview of the Medicare Part D Prescription Drug Benefit, Henry J. 
Kaiser Family Foundation (October 13, 2021).

38. In re Avandia, 685 F.3d 353 (3rd Cir. 2012), and Humana v. Western Heritage 
Insurance Co., 832 F.3d 1229 (11th Cir. 2016). The Third Circuit has jurisdiction over 

federal cases originating in Delaware, New Jersey, Pennsylvania, and the U.S. Virgin 
Islands while the 11th Circuit has jurisdiction over federal cases originating in Alabama, 
Florida, and Georgia. The MSP’s private cause of action statute is codified at 42 U.S.C. 
§ 1395y(b)(3)(A) and reads as follows: “There is established a private cause of action 
for damages (which shall be in an amount double the amount otherwise provided) in 
the case of a primary plan which fails to provide for primary payment (or appropriate 
reimbursement) in accordance with paragraphs (1) and (2)(A).”

39.  Humana v. Western Heritage Insurance Co., 832 F.3d 1229, 1240. On this 
point, the court stated, in part, that “[f]inally, we agree with the district court that 
double damages are required by statute ... . Therefore, the district court correctly 
ordered Western to reimburse Humana $38,310.82, double the amount to which 
Humana was otherwise entitled.” Id. at 1240. It is also noted that the United District 
Court for Connecticut awarded “double damages” in Aetna v. Guerrera, 2020 WL 
4505570 (D. Conn. August 5, 2020).

40.  Concerning “downstream entities,” the court in this case described this 
concept and these parties in the following manner: “To operate more nimbly and 
to better compete with Medicare, some [Medicare Advantage Plans] contract with 
smaller organizations, like independent physician associations, that have closer con-
nections to local healthcare providers. These smaller organizations, or ‘downstream’ 
actors, are also part of the Medicare Advantage system and are central to the present 
case.” MSP Recovery Claims, Series LLC v. Ace American Insurance Company, et. al., 
974 F.3d 1305, 1308.

41.  The following United States District Courts have ruled (or strongly indicated) 
that MAPs can sue claims payers for double damages: MAO-MSO Recovery II, LLC 
v. Mercury Insurance, 2018 WL 3357493 (C.D. Calif. May 23, 2018); MAO-MSO 
Recovery II, LLC v. Farmers Insurance Exchange, 2018 WL 2106467 (C.D. Calif. 
May 7, 2018); Aetna v. Guerrera, 300 F.Supp.3d 367 (D. Conn. March 13,2018); 
MAO-MSO Recovery II, LLC v. State Farm, 2018 WL 340021 (C.D. Ill. January 9, 
2018); Collins v. Wellcare Healthcare Plans, Inc., 73 F.Supp.3d 653 (E.D. La. 2014); 
MSP Recovery Claims Series LLC v. Plymouth Rock Assurance Corporation, 2019 WL 
3239277 (D. Massachusetts, July 18, 2019); MSP Recovery Claims, Series LLC v. 
Phoenix Insurance Company, 2019 WL 6770981 (N.D. Ohio, December 12, 2019); 
MSP Recovery Claims, Series LLC v. Grange Insurance Company, 2019 WL 6770729 
(N.D. Ohio, December 12, 2019); MSP Recovery Claims, Series LLC v. Progressive 
Corporation, 2019 WL 5448356 (N.D. Ohio, September 17, 2019); Humana Ins. 
Co. v. Bi-Lo, LLC, 2019 WL 4643582 (D. South Carolina, September 24, 2019); 
Cariten Health Plan, Inc. v. Mid-Century Ins. Co., No.: 2015 WL 5449221 (E.D. Tenn. 
2015); Humana Ins. Co. v. Farmers Tex. Cnty. Mut. Ins. Co., 95 F.Supp.3d 983 (W.D. 
Tex. 2014); Humana v. Shrader, 584 B.R. 658 (S.D. Tex. March 16, 2018); Humana 
Ins. Co. v. Paris Blank LLP, 187 F. Supp.3d 676 (E.D. Va. 2016).

42.  See, Medicare Secondary Payment Subrogation Rights, Medicare Advantage 
Organizations and Prescription Drug Plan Sponsors (December 5, 2011).

43.  See, In re Avandia, 685 F.3d 353, at n.20. The court in this endnote stated, 
“Our decision here unquestionably results in cost savings for the Medicare Trust Fund 
because our holding on the meaning of the private cause of action will apply equally 
to private entities that provide prescription drug benefits pursuant to Medicare 
Part D. See 42 U.S.C § 1395w-151(b) (requiring that provisions relating to the MA 
program and MAOs be read to include Part D Plans). Because Part D prescription 
drug plans explicitly share gains and losses with the federal government, 42 U.S.C. § 
1395w-115(e), the Medicare Trust Fund unquestionably loses money if these private 
entities recover less from primary payers.”

https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Non-Group-Health-Plan-Recovery/Non-Group-Health-Plan-Recovery
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Beneficiary-Services/Medicares-Recovery-Process/Medicares-Recovery-Process
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Beneficiary-Services/Medicares-Recovery-Process/Medicares-Recovery-Process
https://www.verisk.com/siteassets/iso-claims-partners/blog-material/cms-june-2011-part-c-and-d-memo.pdf
https://www.verisk.com/siteassets/iso-claims-partners/blog-material/cms-june-2011-part-c-and-d-memo.pdf


WORKERS’ COMPENSATION SECTION 27 Spring 2022 • NEWS & 440 REPORT

A  n o n - e m e r g e n c y 
Florida Bar Tech Helpline 
has been added to the 
Member Benefits lineup 
to offer routine remote 
services, including basic 
troubleshooting, operating 
s y s t e m  s u p p o r t ,  a n d 
technical setup for home and 
remote offices.

“We are very excited that 
the Tech Helpline is going 
to go live as a member 
benefit,” Board Technology 
Committee Chair Paige 
Greenlee said at the Bar’s recent Winter Meeting.

The Board Technology Committee began researching 
the concept of a Tech Helpline while it was working with 
the COVID-19 Pandemic Recovery Task Force on a 
variety of projects to help members cope with the health 
crisis and subsequent economic disruption. The Tech 
Helpline passed a three-month “beta test” with flying 
colors this past summer.

“Overwhelmingly, this project is something that our 
members really, really appreciated,” Greenlee said at 
the time. “Members begged for it in the comments to 
the survey.”

Greenlee said the service will primarily be promoted 
to solo and small-firm practitioners who are less likely 
to be able to afford their own IT service but is available 
to all Florida Bar members in good standing that need 
non-emergency, remote computer, software, and related 
technology support.

“With the large percentage of Bar members that we 
have who are solo and small firm practitioners, this free 
helpline is just really a completely invaluable resource, 
and I am super excited we are able to continue it,” 
Greenlee said, noting the feedback from the beta test 
was 100% positive.

The helpline is operated by LawTech Partners, owned 
by Adriana Linares, a skilled trainer and technology 

specialist who understands 
the needs of law firm users 
and their profession-specific 
confidentiality requirements.

“Florida lawyers should 
know this in an important 
service for solo and small-
firm practitioners who do 
not have the luxury of an IT 
person,” Linares said. “It is 
for those who really don’t 
have anyone else to call to 
assist them with their basic 
technology questions.”

As an example, Linares 
recently assisted a Juno Beach lawyer who hung his 
own shingle and had no idea where to start when it came 
to technology.

“His basic questions were what technologies do I 
need? How do I save my files without having to do a 
physical backup?” Linares said. “He is a great success 
story because in an hour and a half worth of time—three 
appointments—he really felt much more comfortable 
about the administrative and technical part of his 
practice.”

The lawyer dropped her a note: “Even though there 
are still some things you recommended that I need to 
address/follow up on, I honestly don’t know how I would 
have gotten through it without your guidance.”

He knows how to practice law, Linares said, “he just 
had no idea where to start with technology.”

The service may be accessed at LawTech Partners then 
follow the prompts.

Members seeking assistance from the Tech Helpline 
will be required to acknowledge that The Florida Bar 
is providing access to the service as a member benefit, 
but the service and support is being performed solely by 
LawTech Partners, and members using the service are 
responsible for their own due diligence and safeguarding 
of client information.

Members should understand that this is not an 

Florida Bar Tech Helpline Ready to Assist Members  
With Routine Needs

by Mark D. Killian, Editor, Florida Bar News

https://www.lawtechpartners.com/techhelpline/
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emergency service. Emergency issues related to 
court filings with immediate deadlines, or technical 
emergencies, will not be addressed. Members should not 
contact the Tech Helpline for emergency software issues, 
hardware or device failures, interruptions of service, or 
a loss of power or internet services (they should contact 
the related service provider).

Members will need to provide contact information, 
including their Florida Bar number, and will sign an online 
waiver and release before the consultation begins. They 
will provide a clear, specific description of the problem 
or request, including any error messages received as well 
as a description of the device (desktop or laptop, printer, 
scanner/copier, etc.).

Members will have to acknowledge that by contacting 
the Tech Helpline, as the attorney, they have the ultimate 
responsibility to take reasonable steps to protect client 
confidentiality and ensure that other issues (like those 
that might arise under Rule 4-5.3, Rules Regulating The 
Florida Bar) are not created. Before a remote session 
begins, members should ensure that any confidential 
information, data, or images are not visible to LawTech 
Partners. Members also have sole responsibility to ensure 
compliance with all HIPPA-related laws or statutes.

“They make an appointment, they get an invite, we do 
it by Zoom. I look at their screen with them, I can control 
it if I need to, and that’s it,” Linares said.

The service is typically available Monday through 
Friday, 9 to 5, but hours of operation are subject to 
change. Any modifications to the schedule or planned 
downtime will be posted to the Tech Helpline webpage.

Requests will be processed in the order they are 
received.

Linares said the Tech Helpline should be able to address 
and support most of the typical software, applications, 
services, and hardware used by law firms.

“I have a lot of Mac users, so the Macs are definitely 
making their way into the practice,” she said. “I get a lot 
of questions about Office 365 and optimizing its use, 
which I think is really smart because Office 365 is what 
I jokingly but seriously refer to as ‘a gift from Microsoft 
to all small business owners.’”

Other services include but are not limited to:
 • Technical support
 • Basic troubleshooting
 • Basic connectivity support
 • Operating system support for Windows, MacOS

 • Mobile devices and apps
 • Support and troubleshooting for home offices, road 

warriors, and remote offices
 • Basic support for common website builders 

(WordPress, Google Sites, Wix, SquareSpace, etc.)
 • Assistance with technical setup and issues with 

audio and visual configuration for remote meetings
 • Application support, including core business   

applications, such as Microsoft Office, document  
storage, syncing and management services, such as 
Dropbox and ShareFile, PDF manipulation tools

 • Common internet browsers
 • Microsoft Word: formatting, page numbering,  

working with documents from outside sources, 
creating a table of authorities or a table of contents, 
formatting questions, and other issues

 • Microsoft Excel: printing spreadsheets, creating   
 formulas, using templates

 • Microsoft Outlook, Google Calendar: managing   
 meetings, efficiency tips, creating email groups,   
 sharing calendars

 • Microsoft PowerPoint: creating presentations,   
 editing existing presentations, basic questions   
 regarding use of PowerPoint in the courtroom or   
 remote hearings

 • Microsoft Teams: basic training and setup
 • Adobe Acrobat or Nuance PDF Pro: converting 

PDFs to Word, Bates stamping, redacting, 
manipulating PDF files

The following types of issues will not be addressed (this 
is not an all-inclusive list), and LawTech Partners may 
refuse service at any time.

 • Infrastructure hardware: servers, firewalls,  
telephone systems, fax machines, networked printers, 
and scanners

 • High-level technology issues, such as ransomware  
attacks, malware or antivirus issues, hardware failures 
(servers, hard drives, etc.)

 • LawTech Partners may attempt to solve basic   
questions for legal-specific services but will also  
point members to call upon those who provide their 
own support to customers (Rocket Matter, Clio, 
Thompson Reuters, Lexis, Fastcase)

 • Practice management questions may be diverted  
 to LegalFuel practice management advisors

Reprinted from Florida Bar News, Feb. 6, 2022.
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The Workers’ Compensation Section Executive Council met on April 6, 2022, leading into the Forum, which 
was held April 7-8 at the Omni Orlando Resort at ChampionsGate. During the Executive Council meeting, 
Chair Mark Touby presented several awards to recognize members for their work on behalf of the section. The 
following day, the WCS honored Judge Robert L. Dietz posthumously with the 2022 Albert Frierson-Stewart 
Colling Professionalism Award.

Workers’ Compensation Section Honors Members

Leopoldo Garcia receives a section award  
for his work on the Forum Committee.

Dawn Traverso receives a section award 
for her work on the CLE Committee.

Karen Cullen presents a section award to 
Chair Mark Touby for his work  

as section chair.

Richard Manno receives a section award for 
his work on the Technology Committee.

The Workers Compensation Section 
presented the 2022 Albert Frierson-
Stewart Colling Professionalism Award 
posthumously to Judge Robert L. Dietz. 
Pictured here is Glen Wieland (right)  
presenting the award to Judge Dietz’s 
family on April 7.

Sean McCormack receives a section award for 
his work as editor of the News & 440 Report.
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Executive Council and Forum Speaker Dinner 
 April 7, 2022 • Orlando, Florida

The WCS Executive Council hosted a dinner for section members and Forum speakers at the 2022  
Florida Bar Workers’ Compensation Forum. The dinner provided a relaxed environment for colleagues  

within the workers’ compensation practice to connect, engage, and build community.
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It happens every time. Just when you think you know 
the rules inside and out, here come the amendments. 
This article will discuss a few of those changes that will 
impact the daily practice.

Rule 60Q-6.107 now allows parties to modify a 
company name by stipulation or motion. However, a 
change in party identity, otherwise known as adding or 
substituting a party, will still require a motion and order.

Rule 60Q-6.107 requires service by email to be made 
with the email on file with the OJCC or, if none is on file, 
the email on file with The Florida Bar. It also requires a 
represented party who e-files a pleading or other paper 
with the OJCC to simultaneously serve the pleading or 
paper by email to the other parties or their designated 
representative. Any document served after midnight 
Eastern time shall be deemed filed as of 8:00 a.m. the 
next day. The rule now provides that where the EC is 
not represented by counsel and the email address for 
the adjuster is not known, the good faith effort may be 
satisfied by service on the email address of the carrier 
registered with the OJCC and to the employer. (Please 
do not forget the employer. Service on the carrier alone 
will not satisfy the rule requirements.)

60Q-6.110 clarifies that a continuance of a mediation 
means moving the mediation beyond the 130-day 
statutory period. The JCC can grant the continuance 
based upon agreement of the parties or upon proper 
motion establishing good cause or circumstances 
beyond the movant’s control. The motion must be filed 
no later than 30 days before the mediation absent an 
emergency. The mediation may be rescheduled within 
the 130-day period upon agreement of the parties and 
the mediator.

60Q-6.113 governing pretrial practice now requires 
any affirmative defense or avoidance or a defense based 
on misrepresentation to be raised with specificity. Please 
note that any objection based on lack of specificity must 
now be raised in a separate motion to strike, which must 
be filed within 14 days of the filing of the completed 
pretrial or the filing of any amendment to the pretrial 
setting out a new affirmative defense or avoidance. If 
the motion to strike is granted, the party raising the 
affirmative defense or avoidance shall have 10 days from 
the filing of the order to amend.

New Rules
by Judge Margaret E. Sojourner

60Q-6.115 states that any party requesting an 
evidentiary hearing on a motion shall “plainly” state so 
in the title of the motion. (While the rule does not state 
so, please do not use all “caps.” This does not make it 
easier to read the title and can be annoying.)

60Q-6.116 provides that an in-person hearing in lieu 
of a video hearing may be requested by a motion that 
sets forth “good cause.” (The need for an interpreter is 
one example of potential good cause.)

60Q-6.120 adds a single significant line that states 
that the summary final order standard for use with the 
rule shall be construed and applied in accordance with the 
Florida summary judgment standard. What is the Florida 
summary judgment standard? Rule 1.510 of the Rules 
of Civil Procedure states that the Federal Summary 
Judgment standard shall apply. Rule 56 (c) of the Federal 
Rules states that summary judgment is proper if the 
pleadings, depositions, answers to interrogatories, and 
admissions on file, together with affidavits, if any, show 
that there is no genuine issue of material fact and the 
movant is entitled to a judgment as a matter of law. In 
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S. Ct 2548, 
91 L.Ed.265 (1986), the Supreme Court explained 
that after an adequate time for discovery, summary 
judgment is proper against a party who fails to make a 
showing sufficient to establish the existent of an element 
essential to that party’s case and on which the party 
will bear the burden of proof at trial. Where there is a 
complete failure of proof as to an essential element of 
the non-moving party’s case, all other facts are rendered 
immaterial. The court stated that there was no express 
or implied requirement in the rule that the moving party 
negate all elements of the opponent’s claim. The court 
also notesd that affidavits are not required to show the 
absence of a genuine issue of material fact. An example 
of the application of this would be where a video, which is 
not challenged as doctored or false, shows what occurred 
and establishes that the party cannot prove an essential 
element.

60Q-6.123 eliminates the language requiring a JCC to 
consider the disclosed costs to the extent necessary to 
determine the costs do not include attorney’s overhead 

... continued, page 33
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ATTORNEY SPOTLIGHT

Who is someone who inspires you and why?
Inspiration comes from many sources. Recently I have 

been reflecting upon our legacies, and I can’t help but 
be inspired by my grandfathers. They each took separate 
paths, but shared the same core values of hard work, 
dignity, and compassion. One was a lifelong railroad man, 
and the other was a sailor and repairman. While I have not 
shared their career experiences, I do think often of how 
those core values that were instilled in me throughout my 
life continue to impact me on a daily basis. I am inspired 
to keep these values at the forefront of my daily life and 
legal career. I can only hope that their legacy will be a 
foundation in my children’s lives as well.

Why do you practice workers’ compensation law?
While in college, I needed a part-time job and applied 

to work for the firm founded by H. Guy Smith. I was 
first hired to assist with document reproduction and 
destruction. That’s right: I was the copy person and the 
office shredder. Over the following 10 years, I was blessed 
to have been exposed to the full spectrum of the Florida 
Workers’ Compensation Act and fell in love with the 
passionate advocacy exemplified by Mr. Smith. I enjoy 
the unique nature of every case. I enjoy the opportunity 
to help individuals who often feel overwhelmed by this 
system. I also truly enjoy the vast majority of colleagues 
practicing within this section.

Proudest accomplishment within the section?
Achieving the recognition of being board certified by 

The Florida Bar in the area of workers’ compensation. I 
was first certified in 2013 and recertified in 2018.

Favorite workers’ compensation law case?
Parodi

What is something few people know about you?
I serve as a member of the executive board of the 

Greater Tampa Bay Area Council of Scouts BSA. I am 
district chair of the Thunderbird District of Scouts BSA, 
and I am an assistant scoutmaster with Troop 106 in 
Lakeland. Four and a half years ago, my wife asked me 
to take my son to a Cub Scout meeting down the road. 
That night I told myself I would never be one of those 
goofy adults wearing a scout uniform and spending that 
much time with kids. Now I truly enjoy every aspect of 
Scouting, and it has been a blessing to me and my entire 
family. I can only hope that everyone has an opportunity 
to commit real and appreciable time to the youth of our 
community, our state, and our nation.

Favorite quote?
“The only thing standing between you and your goals 

is air and opportunity.” – Unknown

Todd N. Parrish
Miles & Parrish PA
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or fees. It also eliminates the language regarding costs 
of $250.00 or less. The rule now states that any order 
approving a joint petition or settlement agreement need 
not approve costs paid by the claimant. (Please note 
that the rule does not prohibit a JCC from considering 
the costs to ensure there are no fees contained within 
those costs. If it did so, it would prohibit a JCC from 
determining the reasonableness of a fee as required by 
statute. One cannot find a fee reasonable when one does 
not know the full amount of the fee. “A procedural rule 
should no more be allowed to trump the statute here than 
the tail should be allowed to wag the dog. A procedural 
rule should not be strictly construed to defeat a statute it 
was designed to implement.” Castillo v. Costco Wholesale 
Corp., 240 So. 3d 88, 89 (Fla. 3d DCA 2018)).

60Q-6.125 regarding sanctions has been significantly 
modified. Subsection 2 requiring certain representations 
to the judge has been eliminated. The sanctions rule has 
been modified to include sanctions sought under section 
440.32. It states that the motion shall be served but not 

filed unless the alleged failure is not corrected within 21 
days after service of the motion.

I encourage you to read the rules as not all changes are 
addressed by this article. And take heart, if these rules do 
not seem to move the practice forward, they can always 
be amended!
Judge Margaret E. Sojourner received a Bachelor of Arts with Honors from the 
University of Florida and a Juris Doctorate from Stetson University College of 
Law. After admission to the Bar, she was employed as a research assistant to 
Judge Winifred Sharp at the Fifth District Court of Appeal. In 1981 she began 
employment with the firm of Haas, Boehm, Brown, Rigdon & Seacrest PA, 
where she represented employers and insurance carriers. In 1984 she became 
a partner in the firm of Daze & Sojourner PA, a general practice firm, includ-
ing representation of injured workers. In 1987 she was employed with the staff 
counsel office of Travelers Insurance where she limited her practice to workers’ 
compensation matters and the appeals of those matters. In 1998 she joined the 
firm of Langston, Hess, Bolton, Znosko & Helm PA, where she continued to 
represent employers and carriers in workers’ compensation matters and in the 
appeals of these matters. Ultimately she became a partner in the firm, which 
at the time of her appointment as judge of compensation claims was known as 
Langston, Hess, Augustine, Sojourner & Moyles PA. She has been board certi-
fied in workers’ compensation since 1992. Judge Sojourner served as a guardian 
ad litem through the Orange County Bar Association and as a tutor to at-risk 
children through Outreach Love.

Favorite song lyric?
“Love your neighbor as yourself. Don’t use money to 

measure wealth. Trust in God, but lock your doors. Buy 
low, sell high, and slow dance more.” – Kenny Rogers

Best place you have traveled and what makes it special?
Zion National Park in Springdale, Utah. Just as many 

of the pandemic restrictions were being lifted, I had 
the opportunity to take my family (wife, son (13), and 
daughter (10)) on a trip to Zion and the Grand Canyon. 
Our days were spent hiking to Scouts Lookout and 
through The Narrows, and my evenings were spent lying 
on a blanket in the valley stargazing with my daughter. I 
have yet to find greater joy and peace than those times 
with my loved ones.

Something we did not know about you?
I am a sixth generation Floridian who was born and 

raised in the wonderfully small town of Keystone Heights 
in North Florida. As a kid, I was able to hunt, fish, play 
sports, go to school, go to church, and return home all 
within a three-mile radius. I am still a small-town guy at 
heart.
If you could have lunch with anyone from history, who 
would it be and why?

Samuel Clemens. I can only imagine the wit and 
sarcasm that would be present during such a lunch. I 
would love to hear his take on the current state of society 
and how much (or little) it has changed over the past 
hundred years. I think we could all use a lunch where we 
laugh so much we cry.

New Rules, from page 31

Is  your Bar contact information up-to-date?Is your Bar contact information up-to-date?
The Florida Bar’s website (www.FLORIDABAR.org)  offers members the ability to update their address and/
or other member information. After logging in, Florida lawyers may update their contact information as 
well as upload a profile photo and handle other Bar business.
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The Habit of Fitness
by DeWitt Revels

When I was asked to write an article on fitness, I had 
two questions: (1) why am I being asked to write an 
article on fitness; and (2) what would I even say about 
fitness? I can only assume the answer to the first question 
is because my Strava feed is fairly busy, and I often 
feel strangely compelled to share my Strava feed on 
Facebook. For those of you who do not know what Strava 
is, it’s basically Facebook for runners, cyclists, swimmers, 
and triathletes, or in the words of Kenny Powers, people 
who want to be the best at exercising.

As for the second question, there are countless articles 
on the benefits of exercise, but for me personally it has 
become more of a habit. I ran track and cross country in 
both high school and college. Working out twice a day 
was essentially my job. In 1998, I joined the Army, and 
again, physical training was a job requirement Monday 
through Friday. It’s easy to stay fit when it’s compulsory.

Once I began practicing law, fitness went from 
compulsory to elusive. I continued to serve in the 
National Guard, which required physical testing, but the 
daily routine became a struggle. Trying to be a husband, 
father, soldier, and litigator make for an extremely hectic 
schedule. I noticed that as my fitness waned, so did my 
effectiveness in other aspects of my life. As it relates 
to the practice of law, having an hour or two per day to 
exercise and be in the moment is essential. I have found 
exercising to be the best form of stress relief. If I am 
not exercising on a regular basis, I am not as focused, 
energetic, or sharp.

So, here are three suggestions:

1. Start your day with exercise. When I decided to make 
fitness a priority, I started looking for creative ways to 
incorporate it into my busy schedule, stay motivated, and 
keep from getting injured. There is always an excuse not 

Top: Crossfit is a regular part of DeWitt’s fitness routine.
Middle Left: DeWitt’s daughter joins him for the OCBA 
Law Day 5K. Middle Right: DeWitt finishes the OUC 
half marathon. Bottom:  Surfing is a fun way to switch 
things up. Here DeWitt is surfing the North Shore.
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to exercise, but there is also always an hour somewhere 
in the day. Typically, I work out early in the morning. I 
find it sets the right tone for the day, and even if I lose 
an hour of sleep, I am more focused and energetic in the 
morning. I also include my family in fitness. It started with 
pushing my daughter in a jogging stroller or playing catch 
with my son. These days my daughter is breaking junior 
high school track records, and our entire family runs with 
local groups and participates in road races.

2. Mix it up. In order to stay motivated, I like to vary 
the type of fitness activities. Since I ran in college, my 
early fitness routines mainly consisted of running. I 
still like to run races and you might see me at the Law 
Day 5K or OUC half marathon, but these days I also 
like to incorporate other types of activities. In addition 
to running, I have trained and competed in CrossFit 
competitions, I cycle with local cycling groups, and 
occasionally I compete in triathlons. I typically attach a 
goal to my training such as a competition or race. The 
goal-centered variation keeps me motivated to continue. 
I also join local groups in order to have accountability. 
There is also the added benefit of meeting new people. 
Most of the local running, cycling, and CrossFit gyms 
are full of great people (fortunately or unfortunately, 
also full of lawyers).

3. Build and maintain a habit of both exercise and 
rest. I have found the hardest part of all this is staying 
healthy. I will admit that while writing this, I am resting 
a strained muscle. As with anything else, moderation 
has been key for me. Sometimes when I am training for 
a race or competition, I forget how old I am (maybe I 
need to invest in more mirrors). I used to think the only 
types of workouts that matter involve high intensity and 

maximum heart rate. Today I try to include at least one 
rest day and two or three days of low intensity exercise. 
These include activities like walking the dog or just riding 
my bike to the park. When I do get injured, I continue 
working out around the injury to keep the habit going. 
For instance, with my injured calf I have been swimming 
in lieu of running. Staying in a routine of some type of 
exercise is essential. Without maintaining the habit, it is 
really easy to get into a habit of no exercise.

Over the last two years, I cofounded a law firm, moved 
residences, assumed command of a Central Florida 
National Guard battalion, coached my daughter’s 
track team, and like everyone else dealt with changing 
environments due to COVID-19. I credit my habitual 
fitness regime with helping manage it all. It is equal parts 
want to and need to. It is how I manage stress and is also 
an important part of my family and social life. Good luck 
to everyone on their fitness journey. I hope to see you 
out there.

A Jacksonville native, DeWitt Revels graduated from 
the University of Tampa in 2002. In 2009, he received 
a Juris Doctor from Florida State University College of 
Law, where he served on the Business Law Journal. Mr. 
Revels is a member of The Florida Bar and is admitted 
to practice in all Florida trial and appellate courts. His 
practice is focused on handling complex matters for 
his clients from pre-suit negotiations through trial and 
appeal, with a concentration in the areas of first-party 
property, general liability, and workers’ compensation. 
Prior to attending law school, Mr. Revels served in the 

United States Army as an infantry officer. He is a highly decorated veteran of 
Operation Iraqi Freedom, with awards including a Bronze Star with combat 
distinguishing ‘V’ device for valorous actions under enemy fire, as well as two 
additional Bronze Stars for service. He continues to serve as a lieutenant colonel 
in the Florida Army National Guard and is active in his local community, both 
through his military service as well as volunteering his time to legal aid.
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Who is your FAVORITE AUTHOR 
and WHY?

440 Q&A

My favorite author is actually a tie between John Grisham 
and Caleb Carr. I grew up in Mississippi only 30 miles 
away from Grisham’s home in Oxford. My sister and I 
would go stand in line at Square Books in Oxford when I 
was a teenager to get his autograph on whatever the latest 
novel was at the time. The line would be wrapped around Oxford 
Square, and we got to meet him personally on several occasions. 
I also happen to love his novels. As a history major, I love Caleb 
Carr’s books because he makes 19th century New York come alive 
in the reader’s mind. I also enjoy learning about changes to police 
investigations at the turn of the century.

Anna Katherine Stone, Esq., Tampa Right now for me its Ken Follett. 
I’ve always been a fan of spy novels, 

and he has written some of the best. Then he totally 
switched directions with the Kingsbridge and then 
the Century trilogies, which are fantastic epic novels. 
Every book of his is excellent!

Paolo Longo, Esq., Maitland

So, this is embarrassing, but based on 
the quantity of what I’ve read, I’d have to 
say Danielle Steel. I know, I know … but I 

read books pretty much only when I’m at the beach. Considering 
what I do for a living, when I read a book, I don’t want to read 

something highbrow or complicated. These books, while formulaic 
and simple, provide me with the perfect “mind candy” to relax 

and unwind. So, no judgment, please. (Also, believe it or not, I do 
occasionally learn a thing or two that’s useful in answering  

Jeopardy questions!)
Karen Gilmartin, Esq., Miami Lakes

My favorite author is Jon Krakauer. I 
love backpacking and time in nature, and 
Krakauer writes about the outdoors and 

brings the reader along. Into Thin Air and Into The Wild not 
only take the reader along with the protagonists but also make the 
reader answer questions of themselves as to how they would have 
approached these situations. Under The Banner of Heaven is an 
incredible look inside the polygamous sect of the Mormon com-
munity and its attempt at maintaining control over its members, 
even going so far as to cover up a murder.

Michael Rudolph, Esq., Jacksonville

I am a big sci-fi fan, so Isaac Asimov and Ray 
Bradberry. Dark side of me favors Edgar Allen Poe.

Paul M. Anderson, Esq., Tallahassee

Ernest Hemingway. A Moveable Feast is set in Paris in the 
1920s when Hemingway was young and hanging out with 

other notable writers and artists of that time. It’s a little 
glimpse into Hemingway’s life in Paris, including his 

tumultuous relationships and favorite eating/drinking 
establishments.

Dawn Traverso, Esq., Aventura

I know it’s not very original, but I like John 
Grisham for the obvious reasons. He typically 

weaves some law into his stories, it’s pretty light 
reading, and there are often a few surprises 

along the way. I often learn some stuff as well.
Brian Sutter, Esq., Port Charlotte

UPCOMING QUESTION:
What is your FAVORITE  

INSPIRATIONAL QUOTE?
Email your answer to

smccormack@thefloridafirm.com,
and it may appear in our summer edition.

mailto:smccormack@thefloridafirm.com
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Case Law Update
by W. Rogers Turner, Jr.

Santiago v. SBA/Travelers, __So. 3d__ (Fla. 1st DCA 
3/16/22)
Compensability/Arising Out Of

The DCA reversed and remanded for consideration 
under the recent “arising out of” Soya case (“clumsiness 
is covered”), which the JCC did not have for his 
consideration. The order under review is similar to Soya 
(a stumble or trip for no reason/no articulated workplace 
connection) with the added element of a shoulder injury 
allegedly resulting from raising the arm during the fall, 
but with a potential prior shoulder injury). Stay tuned.

https://www.1dca.org/content/download/832492/
opinion/203468_DC13_03162022_141029_i.pdf

Lakin v. Hernando County Sheriff/Fla. Sheriffs Risk Mgmt. 
Fund, __So. 3d__ (Fla. 1st DCA 3/16/22)
Presumption/Pre-Employment Evidence of 
Hypertension

The DCA affirmed the JCC’s denial of compensability, 
finding he properly relied upon the EMA’s testimony 
that the claimant’s elevated blood-pressure reading at 
the time of his pre-employment physical was evidence 
of hypertension, and that such was sufficient evidence to 
rebut the presumption. The DCA rejected the claimant’s 
argument that only a “diagnosis” of hypertension can 
negate the presumption of compensability, noting that 
“any evidence” of hypertension can suffice. They found 
that although the prior Harper case had affirmed a JCC’s 
finding that similar prior elevated blood pressure readings 
were not sufficient to overcome the presumption, the 
different facts and different medical opinion distinguished 
the cases. Finally, the DCA rejected the claimant’s 
argument that the EMA opinion should be stricken per 
Daubert, as the EMA’s opinions were based on sufficient 
facts, data, and opinions and were the product of reliable 
principles and methods.

https://www.1dca.org/content/download/832495/
opinion/210689_DC05_03162022_141740_i.pdf

Kelly Air Systems/Amtrust v. Kohlun, __So. 3d__ (Fla. 1st 
DCA 3/16/22)
Compensability/Going and Coming/Traveling Employee

The DCA reversed the JCC’s finding of compensability. 

The claimant performed service calls for an AC repair 
business in a four-county area. He had the exclusive 
ability to take his employer-provided vehicle to and from 
work and to make incidental personal trips. At the time 
of the accident he was traveling home from his final call 
and had clocked out. The DCA first examined the “going 
and coming” section of the statute, which excludes as 
compensable accidents incurred going to and from work, 
where the employer-provided transport was available for 
exclusive personal use (absent a special errand for the 
employer). The DCA rejected the JCC’s analysis that the 
going and coming rule did not apply because the exclusive 
personal use of the vehicle did not allow travel outside of 
work. They noted that this claimant’s exclusive personal 
use for travel to and from work was sufficient under the 
statute. Under the traveling employee section, a traveling 
employee’s injuries must arise out of work and not involve 
travel to and from work. The DCA rejected the JCC’s 
finding of compensability based upon his finding that 
the claimant was a traveling employee, noting that the 
relevant question is whether the accident occurred in 
“travel status.” Finding the claimant’s accident occurred 
during uncompensated (clocked out) travel not connected 
to employment, they reversed and remanded.

https://www.1dca.org/content/download/832497/
opinion/210976_DC13_03162022_142106_i.pdf

Aquino v. American Airlines/Sedgwick, __So. 3d__ (Fla. 
1st DCA 3/9/22)
Compensability/Course and Scope/Coming and Going

The DCA affirmed the JCC’s determination that the 
claimant’s accident/injury was not compensable under 
the going and coming rule. As a baggage handler, the 
claimant alleged his injury occurred after he clocked out 
and was walking through the terminal toward a shuttle 
bus stop. He injured his calf stepping off of a curb. The 
DCA analyzed the JCC’s application of the going and 
coming rule and rejected the claimant’s argument that 
the rule didn’t bar coverage because the entire area 
from work site to employee parking lot should have been 
considered the employer’s premises. Although the DCA 
recognized there are exceptions to the rule (i.e., special 
hazard) the premises rule requires the employer exercise 

https://www.1dca.org/content/download/832492/opinion/203468_DC13_03162022_141029_i.pdf
https://www.1dca.org/content/download/832492/opinion/203468_DC13_03162022_141029_i.pdf
https://www.1dca.org/content/download/832495/opinion/210689_DC05_03162022_141740_i.pdf
https://www.1dca.org/content/download/832495/opinion/210689_DC05_03162022_141740_i.pdf
https://www.1dca.org/content/download/832497/opinion/210976_DC13_03162022_142106_i.pdf
https://www.1dca.org/content/download/832497/opinion/210976_DC13_03162022_142106_i.pdf
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“actual domination or control” over the area. The DCA 
affirmed that the claimant traversing a public area not 
owned, maintained, or leased by the employer did not 
convert the area into an employer-controlled site. They 
further rejected the claimant’s argument that the E/C 
waived their right to deny compensability. Although 
the E/C initially provided treatment, they denied the 
claim less than 14 days later. Interestingly, a footnote 
cited to the recent Silberberg case, saying it was unclear 
that even if the accident occurred on premises, it would 
be compensable, noting that “… compensability may 
be denied in walking-at-work accident cases where an 
idiopathic condition, such as a ‘ruptured Achilles tendon,’ 
has contributed to the accident”(also citing to Valcourt-
Williams).

https://www.1dca.org/content/download/831765/
opinion/203777_DC05_03092022_102626_i.pdf

Arrez Brothers Carpentry, LLC/Norguard, __So. 3d__ 
(Fla.1st DCA 2/23/22)
Medical Benefits/Emergency Services

The DCA affirmed the JCC’s order awarding “many 
benefits” but reversed and remanded as to the award of 
hospital and radiology treatment. Nothing in the record 
showed that the treatment was taken with the requisite 
intent to determine whether an emergency medical 
condition existed, per their 2012 Cespedes decision 
and section 395.002(8)(a), (9), Fla. Stat., (defining 
“emergency medical condition” as a condition with 
“acute symptoms of sufficient severity” where “absence 
of immediate medical attention could reasonably be 
expected to result in … serious impairment to bodily 
functions”). Although the hospital records ruled out a 
fracture, nothing stated the facture would have seriously 
impaired bodily functions had the treatment not been 
immediate.

https://www.1dca.org/content/download/830018/
opinion/212225_DC08_02232022_134916_i.pdf

Soya v. Health First, Inc./CCMSI, __So. 3d__ (Fla. 1st 
DCA 2/21/2022
Compensability/Arising Out Of

The DCA reversed and remanded the JCC’s order 
denying compensability. The claimant did not know why 
she fell at work. The JCC’s denial tracked Valcourt’s 
analysis and denied benefits, finding “an accident is 
compensable under Valcourt only if the employment 
necessarily exposed the claimant to conditions that 

would substantially contribute to the risk of injury to 
which the Claimant would not normally be exposed 
during her non-employment life.” The DCA found that 
Valcourt’s increased hazard analysis only applies where 
there is a contributing cause outside of the employment. 
The court cited the 2012 Ross decision’s language that 
“compensation shall be payable regardless of fault” and 
states “clumsiness is covered.” They rejected the E/C’s 
allegation that the claimant was not “actively engaged” 
in her employment, finding such an argument would 
result in claimants alleging tort claims against employers 
when they are on premises but not literally performing 
work. Judge Bilbrey, one of two dissenters in Valcourt, 
wrote a concurrence noting that this case, and last week’s 
(Feb. 16, 2022) Silberberg opinion, resolve confusion 
over Valcourt’s meaning. Workplace slip and falls remain 
compensable as long as they arise out of employment. 
Silberberg’s “any exertion” while at work standard suffices 
to make a fall for unknown reasons compensable, absent 
some purely personal cause or identified competing 
idiopathic or preexisting condition. The premises rule 
was not abrogated by Valcourt, and per the concurrence, 
specifically overruled only four pre-1994 arising out of 
cases.

https://edca.1dca.org/DCADocs/2021/0059/210059_
DC13_02212022_170054_i.pdf

Silberberg v. Palm Beach County School Dist./York Risk, 
__So. 3d__ (Fla.1st DCA 2/16/2022)
Arising Out of Element of Compensability

The DCA affirmed the JCC’s finding under Valcourt 
that the claimant’s fall at work as a teacher did not arise 
out of his employment. They affirmed the JCC’s analysis 
that the claimant did not establish that his sitting for work, 
under the circumstances, was anything more than an 
incidental trigger of his idiopathic (leg fell asleep) response 
and subsequent fall and femur fracture. The same sitting 
outside of work was just as likely to be that trigger, which 
meant that the sitting was not the preponderant cause, 
or MCC, of his fall. Although the opinion begins and ends 
with an analysis of the JCC’s reasoning, the intervening 
12 pages seek to expound in dicta upon and clarify the 
underlying basis of the JCC’s decision—Valcourt-Williams. 
Among other things, the panel discusses that Valcourt 
is not the only tool with which to analyze the arising 
out of element. They indicate (contrary to Valcourt’s 
statements, e.g., “… If any ambiguity remains, we hope to 
remove it now: For any injury to be compensable, it must 

https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Furldefense.com%2Fv3%2F__https%3A%2Fwww.1dca.org%2Fcontent%2Fdownload%2F831765%2Fopinion%2F203777_DC05_03092022_102626_i.pdf__%3B!!O8JL6HM!0RydjPTpmRbSdSZ9dk91p7uRawTg9CYmWr6qbMQ31lfx2BVO0IfQo30g2qbVzhMQvIU%24&data=04%7C01%7C%7C6134749a5c3b4deec1ed08da02de372c%7Cd2e0c44f677c444c9405fbef2396392d%7C1%7C0%7C637825451027507059%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=pSJEr3WrgihvKdIwAXatzlwRL%2BCP3v33I445pEqHF1k%3D&reserved=0
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‘arise out of’ the employment; there must be—as the statute 
says—‘occupational causation.’”) that Valcourt was limited 
to the unique facts and applies only to comfort breaks and 
personal risks. They indicate that the Valcourt holding has 
been “misunderstood” in its application to the arising out 
of element. They then discuss the fact that if there is no 
evidence of idiopathic condition or personal risk that the 
claimant has imported into the accident/injury scenario, 
then “any exertion” while at work that is involved in an 
injury satisfies arising out of.

https://www.1dca.org/content/download/829112/
opinion/200075_DC05_02162022_142159_i.pdf

Palm Beach County School Dist/Sedgwick v. Smith, __So. 
3d__ (Fla. 1st DCA 2/9/22)
One-Time Change/Fee Exceeding Fee Schedule

The DCA reversed the JCC’s order striking the 
E/C’s chosen one-time change doctor and awarding 
the claimant a one-time change of her choice. The E/C 
timely responded to a one-time change request and 
agreed to pay the doctor $800, which exceeded the fee 
schedule. The claimant learned of this and objected to the 
choice. The E/C refused to choose another doctor and 
amended their fee agreement to conform with section 
440.13(13(b), Fla. Stat., which allows payments that 
exceed the fee schedule. The DCA determined the JCC 
was without authority or process to disqualify treating 
doctors, as it exceeds their jurisdiction and any fee dispute 
is under the jurisdiction of FDS. The DCA also noted the 
statute expressly allows agreement in excess of the fee 
schedule and rejected the JCC’s reasoning that higher 
than fee schedule rates somehow taint the “neutrality” of 
the treating doctor. The DCA found that the statute does 
not allow claimants to litigate complaints about doctors’ 
rates as it would offer them an endless line of one-
time change doctors if there were a rate issue with the 
chosen doctor. The court found no issue with the E/C’s 
amendment to their agreement with the doctor, as E/Cs 
may address other billing issues with authorized doctors. 
Finally, the DCA recognized that while City of Riviera 
Beach v. Napier authorized a JCC to strike a one-time 
change and allow a claimant to choose another doctor, 
they characterized that ruling as dealing with admissibility 
of evidence and not controlling here.

https://www.1dca.org/content/download/828205/
opinion/203767_DC13_02092022_143230_i.pdf

Noa v. City of Aventura/Fla. League of Cities, __So. 3d__ 
(Fla. 1st DCA 1/25/22)
AWW Calculation/Inclusion of Annual Merit Bonus

The DCA reversed the JCC’s decision not to include a 
portion of the claimant’s pro rata share of an annual merit 
bonus in her AWW calculation. Following claimant’s Feb. 
27, 2020, work accident, she continued working and on 
Aug. 6, 2020, received a merit bonus for the period July 
24, 2019, to July 19, 2020. The E/C declined to include 
these amounts in the AWW calculation, asserting the 
bonus was not earned until her July 24, 2020, anniversary 
date. The parties agreed the city’s pay plan governed merit 
bonuses. Although the plan did not discuss wages “earned 
or paid,” payment of the merit bonus was based on 
satisfactory performance over the prior 52-week period. 
The DCA found the bonus was similar to profits earned in 
prior AWW cases and noted that her performance within 
the 13 weeks contributed to her 52-week satisfactory 
performance. They held this holding comports with the 
intent of the AWW law to value an employee’s lost ability 
to earn future wages and to approximate probable future 
earning capacity. The dissent (B.L. Thomas) noted the 
opinion conflicted with Wal-Mart v. Campbell, 714 So. 2d 
436 (Fla. 1998), which noted the Legislature’s intent to 
provide a fixed method of AWW calculation. The dissent 
pointed out that the opinion allowed for consideration of 
an amount of money earned as a bonus that did not accrue 
until after the 13-week period. The majority discounted 
this analysis, finding the analysis in Campbell dealt with 
concurrent employment and contained no similar dispute 
over what constituted wages or when they were earned.

https://www.1dca.org/content/download/824816/
opinion/210549_DC13_01262022_112054_i.pdf

W. Rogers Turner, Jr., is a shareholder in the Winter 
Park office of HR Law PA. He is board certified by The 
Florida Bar as a specialist in workers’ compensation law 
and is AV rated by Martindale Hubbell. He is a member 
of The Florida Bar’s Workers’ Compensation Section 
Executive Council, past chair of the Board Certification 
Committee, and vice president of the Judge William 
Wieland American Inn of Court. Mr. Turner earned 
the B.A. in German and history from Tulane University, 
the M.P.A. with a concentration in health policy from 
Florida State University, and the J.D. from Stetson 
University College of Law.
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