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MESSAGE FROM THE CHAIR

Philip R. Augustine
Spring is finally upon us and just in time. The sun is
shining, flowers are blossoming, and hope springs eternal. The Workers’ Compensation Section, in partnership
with the Office of the Judge of Compensation Claims,
has presented two of what we hope to be a permanent
series of Judicial Town Halls. The Forum took place on
April 15 and 16 and was tremendously successful. We
had approximately 400 registered in-person attendees
thanks to the hard work of Co-Chairs Leo Garcia and
Mark Touby, as well as our partners with WCCP. The
hotel and conference maintained social distancing. Thank
you to all our speakers and judges who contributed to
making this a success. We hope to see you all at the
Forum next year as our section strives to make this the
premier educational conference for our members. Live
hearings and mediations are again in vogue, and my tan
is almost back to its pre-pandemic state. So, it is onward
and upward as we continue to face 2021 head on.
While I find the content of each News & 440 Report
(with the possible exception of the Chair’s Message) to
provide section members with valuable information on
topics ranging from professionalism and ethics to case
law and strategy, I am particularly fond of this edition’s
440 Q&A segment on mentors. Reading the submissions by Glen Wieland, Paolo Longo, Karen Gilmartin,
Tom Vecchio, Mike Rudolph, and Judge Stephen Rosen
show how truly special our area of practice is. As the leaders of yesterday mentored some of the finest leaders of
today, I can only hope the leaders of today mentor our
younger practitioners so we continue to have one of the
best and most professional sections in The Florida Bar.
I remember as a young attorney I thought I knew it all.
I had clerked at a workers’ compensation defense firm in
law school, so of course I had a head start on pretty much
anyone else who ever graduated law school and found
their way into the field of workers’ compensation. In fact,
I knew so much that I understood you had to actually get
injured on the job to file a workers’ compensation claim.
So, you can imagine my dismay when I was called into
the office of the managing partner and told I didn’t really
know anything and while I was a nice guy and a decent
softball player on the firm’s coed team, no one would be
offended if I turned in my jersey and looked for a new job.
We all have different sources of motivation, and mine
WORKERS’ COMPENSATION SECTION

seemed to be spite. I remember the conversation like it
was yesterday, and I also remember a few choice threeand four-letter words I may have called Brian Bolton
under my breath. Had I not been told I couldn’t do it, I
doubt I’d be where I am today. It was Brian’s reality check
that motivated me to show that (insert four-letter word)
I was good enough and could be every bit as successful as
the guy he thought the firm had hired. Throughout the
years, Brian’s insight has been invaluable to me from a
legal and a marketing standpoint. Brian and I have different ways of handling our day-to-day practice (and I
am a much better softball player), but his mentoring and
kick-in-the-butt when I needed it played an integral role
in the attorney I have become, and for that I will forever
be grateful.
So, with that, I hope you all enjoy the services the
section is providing for you. If you have any ideas or suggestions for how the section can better serve you, please
let one of the members of the Executive Council know.
We are here to serve you, and it is our honor.
P.S. I still think I know it all. Just ask my legal assistant.
Sincerely,
Philip R. Augustine
Section Chair

Come together with your colleagues and join the

Workers’ Compensation Section
TODAY!

Visit www.flworkerscomp.org/membership
for more information
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MESSAGE FROM THE EDITOR

Sean P. McCormack
Sean P. McCormack has been licensed to practice law in
Florida since 2005. Mr. McCormack received his undergraduate degree from Florida Atlantic University in 2002
and his law degree from Barry University College of Law in
2005. He is a member of The Florida Bar, and is an associate with the firm of Colling Gilbert Wright & Carter. Mr.
McCormack has practiced exclusively in the areas of social
security disability and workers’ compensation since 2005.
He is on the WCS Executive Council and serves as editor
for the News & 440 Report. He is a member of the Orlando
Inns of Court and chair of the Workers’ Compensation Section of the OCBA. He is president of the Orlando division
of the Friends of 440 Scholarship charity.

This edition’s cover features the iconic casted arm
found on the workers’ compensation informational
poster circa 2003. The focus of this edition explores a
polarizing topic: the role of nurse case managers in our
practices. Is a nurse case manager a friend or a foe? Do
nurse case managers help or hinder an injured worker?
Are there advantages and disadvantages in having them
involved in the medical care of injured workers? In this
edition’s focus, we have included articles that discuss the
role of nurse case managers. The various perspectives on
their role and involvement are presented in five articles.
Several of us use the terms nurse case manager and
field case manager synonymously. They differ. A nurse
case manager is a category that includes a field case
manager and a telephonic case manager. Both coordinate
medical care and assist with getting the injured worker
back to recovery. The field case manager does it by being physically present in the field interacting with the
injured worker and the physician whereas a telephonic
case manager does the same thing on the phone with less
personal involvement with a physician.
An article from Elaine Blout, a field case manager
(FCM), discusses the important role an FCM serves in
returning an injured worker to employment and facilitating medical care. We included a Q&A that asks claimant attorneys whether they allow a nurse case manager
in the examination room with their client. Dr. Steven
Weber provides his perspective on the role of a nurse case
manager in a one-on-one interview with me. Finally, we
have articles that include the perspectives from both a
claimant attorney and an E/C attorney regarding the role
of a nurse case manager in their practices. We also have
our Health & Wellness section, a PTD article regarding
what constitutes a good-faith job search, an article that
discusses tips and strategies for a successful mediation, a
feature on the coronavirus vaccine from IWP, the Judge’s
Corner, and the 440 Q&A. Thank you to everyone who
contributed articles to make this edition complete.
WORKERS’ COMPENSATION SECTION

On The Cover...
Kudos to my daughter, Molly McCormack, an 11-year-old artist from
Orlando, who helped finalize and capture the focus of this edition,
Nurse Case Manager: Friend or Foe, into artwork. When not in school,
she likes to read, draw, and play soccer.

To have your artwork featured on the cover of News & 440 Report,
please email your name, a high resolution image, and description to
smccormack@thefloridafirm.com and cbahe@pelsusa.com
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NURSE CASE MANAGERS: Friend or Foe?
Perspective From an NCM:
Field Case Managers Coordinate Medical Care to Help
Achieve Optimal Recovery and Return to Employment
by Elaine Blout
Field case managers (FCMs), commonly referred to as
nurse case managers or NCMs, can play a crucial role in
the coordination of medical care when an injury occurs
on the job. An extensive network of physicians and allied
medical health providers are available to injured workers
for early intervention. An FCM’s involvement establishes
an immediate medical resource/support person for the
injured worker, and the FCM is able to provide assurance
that medical care related to the worker’s injury is being
coordinated.
When an on-the-job injury occurs, the key is to get
timely medical treatment with experienced providers and
to begin treatment as quickly as possible. Many insurance
companies have internal telephonic case managers who
triage all new injuries and assist with directing the injured
worker to the authorized treatment facility closest to the
patient. These are usually urgent care centers or occupational medical clinics. At these clinics, providers order
diagnostics, physical therapy, and medications. They
determine when a patient is in need of a specialist, such
as an orthopedist, and provide the referral. Sometimes
these clinics do not refer out timely, and a patient may
have slow progress in his or her recovery.
Some injuries require emergency medical services and
transportation to the closest emergency room, where the
worker may or may not be admitted depending on the
severity of the injury. While a person is an inpatient, it
can be very difficult for an insurance company to obtain
medical updates regarding diagnosis, treatment, costs,
and projected date of discharge. It becomes a challenge
to coordinate discharge orders for items such as home
health care, durable medical equipment, supplies, etc.
It also seems to be a rule of thumb that all hospital discharges occur on a Friday, late in the afternoon, or even
better, on a holiday weekend!
In these situations, many insurance companies will reWORKERS’ COMPENSATION SECTION

quest the assistance of an FCM. Traditionally an FCM
handles a smaller caseload than a claims adjuster or a tele
phonic case manager. The average FCM’s caseload is 20 to
45 patients. When FCMs have fewer patients, this allows
for focusing more in-depth on difficult cases and optimizing the medical care treatment process and rehabilitation/
recovery outcomes. An FCM can usually secure medical
information from the hospital internal case manager and a
utilization review to help coordinate necessary care.
An FCM is usually able to develop a closer relationship
with a patient, meeting in person with the patient, family/
caregiver, physician, and employer, who are all working together for the best outcome. FCMs have more
flexible hours of availability and are usually available to
assist when there is an urgent need. Insurance adjusters
and telephonic case managers usually are only available
Monday through Friday, 8 a.m. to 5 p.m.
In my role as an FCM, I have been called multiple times
by an account/employer after normal business hours to
make a hospital visit, sometimes during hurricanes, to
assist catastrophically injured employees. If I can make
a positive impact for an injured worker during a difficult
time, especially when there is a catastrophic injury, then
I will do everything I can to be available. Not all FCM
companies have that policy, but my company guarantees
our accounts will receive service 24/7 at all times.
The role of an FCM is first and foremost to be a patient
advocate. In the workers’ compensation arena, the FCM
assists in the coordination of medical care by utilizing
five main functions: assessing, planning, implementing,
monitoring, and evaluating, and additionally is involved in
facilitating the patient’s return to work. An FCM assists
in ensuring there is a line of communication between the
medical providers, the patient, all ancillary services, the
employer, and the claims adjuster.
... continued, next page
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allow the claims adjuster to make the determination of
authorization or denial for the requested treatment. By
obtaining this information at each appointment, it allows
treatment to progress smoothly without delay.
When an FCM is assigned to a file, as the patient’s
advocate, the goal is always to obtain the best medical
care and outcomes to allow an injured worker to return to
his or her optimal level of function and overall wellness,
as well as return to work. Many times, a person with a
workers’ compensation injury has very little experience
with medical providers and doesn’t know the questions
to ask about diagnosis, treatment plan, expected length
of treatment, and anticipated outcomes. Some injured
workers don’t feel comfortable questioning the physician,
and they don’t believe they have a voice in their treatment plan or recovery. That is simply not the case. A
medical provider should be willing to have a conversation
with the patient about his or her medical care, diagnosis,
treatment plan, risks, and anticipated outcomes, regardless of whether the person was injured on the job or is
being treated for a personal medical condition. An FCM
can assist in making sure this happens.
When I am working with a patient, I am always upfront about my role, my duties, who I provide updates
to after each appointment, and any questions I will be
asking the provider during the appointments. I explain
that in addition to a patient’s medical care, rehabilitation,
and recovery, return to work will always be addressed at
every appointment, whether it is modified or full duty.
And the medical provider will be asked to address what
the patient is physically capable of doing. This is not
based on whether or not light duty is available with the
employer. To ensure there is no miscommunication, the
FCM should be present during the patient’s evaluation.
This provides the FCM opportunity to hear firsthand all
of the patient’s concerns and the physician’s findings and
recommendations, which will allow the FCM to provide
support and to answer questions that may arise after
the appointment. This also allows the patient to hear the
FCM’s questions and the provider’s responses.
FCMs are in a supportive role to the patient. When
the patient doesn’t understand something, the FCM
can educate the patient on diagnoses, the treatment
plan, and recommendations. When a good relationship

Perspective From an NCM, continued
In Florida, FCMs are required to carry additional
credentialing such as certified case manager (CCM),
certified rehabilitation registered nurse (CRRN), certified disability management specialist (CDMS), certified
rehabilitation counselor (CRC), certified vocational
evaluator (CVE), or certified occupational health nurse
(COHN) to be qualified to provide services on workers’
compensation cases. Most of these credentials require
specific college degrees/licensures and years of training.
This is proving to be a challenge to bringing in potential
field case managers who have not previously been certified in former careers such as a registered nurse or a
social worker in a hospital setting.
FCMs should have a strong background in understanding medical diagnoses and must stay up-to-date
on current treatment methods/options and anticipated
outcomes. They also need the ability to navigate challenging circumstances when unusual diagnoses or injuries
occur and there is a need to utilize providers who would
not normally treat workers’ compensation patients. This
becomes an opportunity to educate. FCMs should have
an understanding of the workers’ compensation statutes
and guidelines as well as any specific employer’s regulations and return-to-work policies. It is beneficial to be
familiar with the inner workings of the physician groups/
offices and how to get timely responses, appointments,
and forms/documentation. They should utilize all tools
available such as email/text/facsimile/phone to keep the
case moving forward.
An FCM also works to ensure the medical providers
accurately address the major contributing cause for the
treatment being recommended and that it is directly related to the work injury. This is required for all insurance
companies prior to authorization of treatment, especially
when there are acute and chronic findings. It is important for an FCM to understand the definition of major
contributing cause and to obtain proper documentation.
Authorization or denial of any treatment is the sole responsibility of the claims adjuster and is not a function of
the FCM. It is important to understand the information
that needs to be obtained from the provider that will
WORKERS’ COMPENSATION SECTION
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is established between the patient and the FCM, the
patient will often open up about concerns and questions
that he or she may be reluctant to share with providers.
Patients often forget things they want to discuss with
the physician, and having the FCM in the room provides
the opportunity to remind them to ask their questions
during their evaluation. Physicians are often rushed
during appointments due to scheduling, but FCMs can
advocate on behalf of the patient to ensure all aspects of
the patient’s concerns are addressed. Some providers are
unfamiliar with workers’ compensation and the necessary
paperwork, including addressing work status at each visit,
so it provides FCMs the opportunity to educate and to
provide assistance when necessary.
The COVID-19 pandemic has brought a new challenge
to providing effective FCM services. FCMs have had to
learn to navigate telemedicine appointments, medical
offices with a no FCM attendance policy, and other
obstacles that may lead to a delay in services. FCMs are
not always able to obtain paperwork (referrals, scripts,
and DWC-25) in person at the time of the appointment
or to adequately address medical necessity and major
contributing cause. When an FCM is able to attend the
appointment, he or she almost always leaves with the
necessary paperwork in hand, which speeds up obtaining
authorization from the insurance adjuster.
Providing FCM services for patients fighting
COVID-19 and the myriad specialists that may be required to provide medical care is, at times, overwhelming. This completely uncharted path has required an
increased need for pulmonologists, cardiologists, neurologists, infectious disease physicians, and a growing list
of specialists that are not normally needed in workers’
compensation cases. There is a constant need to determine what is virus related versus a personal underlying
condition. These cases can be complex and time consuming. Juggling the coordination of care while practicing
social distancing and taking necessary precautions to
protect oneself from exposure is a new skill!
When an injured worker is legally represented, the
plaintiff’s attorney often prevents any further communication between the injured worker and the FCM other
than notification of appointments. This is unfortunate, as
it reduces the FCM’s ability to advocate on the injured
WORKERS’ COMPENSATION SECTION

worker’s behalf. The FCM is unable to intervene early
if there is an issue with progress or concerns with the
rehabilitation and recovery if he or she can’t get updates
directly from the patient. An injured worker is unable to
contact the FCM regarding post-operative status/concerns, effectiveness of injections/medications, issues with
light-duty accommodations, need for supplies, and any
other issue impacting the worker’s return to pre-injury
baseline and overall wellness. I frequently encourage my
FCM employees to contact the plaintiff’s attorney to request updates regarding these issues, but unfortunately
it is rare that we receive any return communication.
I mentioned the issues with hospital discharges occurring right before a weekend or on a holiday. Will the
plaintiff’s attorney be available to troubleshoot any issues
with the discharge? If the attorney is available, will he or
she be able to adequately resolve the issues without the
FCM’s assistance? An FCM usually provides his or her
cell phone number to the patient and family for contact
regarding urgent issues. The FCM will be able to contact
the on-call home health company, the durable medical
equipment provider, and/or the physician to get resolution or to formulate a new plan of action. Timing may be
of the essence!
I have received many phone calls in the middle of the
night with concerns and urgent issues. I have even traveled to make a nighttime home visit to assess a wound
when the patient was refusing to return to the hospital.
At times, I have asked for attorneys to waive their nocontact policy for at least the weekend of the discharge
or over a holiday so their injured worker can contact me
directly with any issues. I would much rather deal with an
issue at the time, no matter it being a weekend/holiday,
than walk into a mess on a Monday morning that has
detrimentally affected the patient’s medical care. FCMs
strive to have a smooth, uneventful, and successful recovery. An open line of communication is the best way
for this to be achieved.
When an FCM has direct contact with the injured
worker, it provides the opportunity to assist the patient
through the maze of medical treatment and positively
impacts the overall outcome. I encourage all parties to
create open lines of communication with the FCM and
... continued, next page
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surgical nursing, trauma surgery, gastrointestinal surgery,
genitourinary surgery, orthopedic surgery, and telephonic
and field case management for workers’ compensation. In
October 2004, Ms. Blout started Blout Enterprises Inc.
dba Paragon Case Management (www.paragoncasemgmt.
com). Based in Florida, the company provides field case
management services throughout the United States. The
company received Certified Minority Owned Small Business
Enterprise (CMBE) status in 2008. Ms. Blout is a member
of the International Association of Rehabilitation Professionals, Association of Rehabilitation Nurses, and WCCP.
She can be contacted at (407) 252-8790 or referrals@
paragoncasemgmt.com.

Perspective From an NCM, continued
to work on reaching a mutually acceptable avenue that
allows the FCM to remain in contact with the injured
worker. All parties involved in a workers’ compensation
claim should have the same overall goal for the injured
worker: a successful recovery and rehabilitation, return
to optimal wellness, and return to gainful employment.
Elaine Blout, RN, CCM, CRRN, received her nursing degree in 1994 and has
been licensed in Florida and North Carolina to practice as a registered nurse since
that time. She obtained her CCM certification in 1998 and her CRRN certification in 2001. Her experience includes
catastrophic case management, medical/
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Perspective From a Physician:
An Interview With Dr. Steven Weber,
Board Certified Orthopaedist
Sean P. McCormack, executive council member and editor of the News & 440 Report, recently sat down with Dr. Steven
Weber to get his perspective and experience on the role of nurse case managers with his workers’ compensation patients.
NCM and they know me, and we
Sean: What percentage of your pahave a good working relationship.
tients are workers’ compensation and
The large majority I work with
of those, how many have a nurse case
know me, and they are patient
manager (NCM) assigned?
advocates. There are benefits to
Dr. Weber: My office recently conhaving them present in the room,
ducted statistics on this. Approximately
but this is not an absolute neces38% of my cases are workers’ compensity every time. And now, as I
sation. Of those, less than 50% have an
have learned from the impacts of
NCM assigned.
COVID-19, it is just as effective
Sean: How many of your cases have
to speak with them after the apan NCM present during the office visit?
pointment.
Dr. Weber: Pre-COVID-19, approxiDr. Steven E. Weber
Sean: How has COVID-19
mately 40% had an NCM present. But
changed
your
interaction
with an FCM?
let me be clear, that does not necessarily mean the NCM
Dr. Weber: I am now seeing them after the office visit
is physically present in the examination room. Those
without the patient due to our social distancing protocols
cases are rare. Post-COVID-19, due to social distancing procedures in my office, no FCMs are allowed in the in the office. We have found this is just as efficient for
patient care.
examination room.
Sean: How do you view the role of an FCM?
Sean: Do you have a preference in allowing the NCM
Dr. Weber: They are very helpful to facilitate care and
in the examination room?
act as a contact person between the patient, myself,
Dr. Weber: I think COVID-19 has taught us that
and the claims adjuster. They often provide insight to
having a third party in the room isn’t really necessary.
I believe it creates a better patient-physician relation- the nature of the claim as well. Due to implications of
COVID-19, NCMs now meet with me exclusively after
ship unless there is a circumstance where the patient
wants his/her FCM present or where there are exigent the visit with the patient. They greatly help with logistics
circumstances that warrant their presence. When I first and securing authorizations and approvals.
Sean: Do you charge extra if an NCM wants you to
meet with my patient, I usually spend the first 10 minreview documentation or medical records?
utes of the evaluation engaging and understanding their
Dr. Weber: It depends. If there a few pages of records,
accident, injuries, and past medical history. I ask various
I typically do not charge; however, if I am presented
questions about prior accidents and their past treating
doctors. If an NCM is present during that interaction, with a stack of medical records, then yes, I do request
payment since that involves extra time. I also will charge
the patient can be timid in discussing their medical situextra to complete a form addressing causation or medical
ation with an unknown FCM in the room.
Speaking with the NCM after the appointment seems necessity as that takes time for me to review and respond.
... continued, next page
to work well. Ninety percent of the time, I know the
WORKERS’ COMPENSATION SECTION
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Sean: Are conferences with NCMs part of your record?
Dr. Weber: Yes. There is a note that indicates a meeting
took place, and I document pertinent discussions such
as a mention of prior medical records or whether the
patient’s employer is being unreasonable with the work
restrictions.
Sean: When an NCM is present in the examination
room, have you had instances where they overtake the
conversation?
Dr. Weber: Yes, this has happened, but again this is the
exception. I get concerned about the patient’s perception of having an FCM present and involved. I never want
the optics that the system is against them. Some patients
already have a preconceived notion about the workers’
compensation system. Some present already frustrated
because in their opinion their care has not been provided
in a timely fashion, or they have significant workplace
issues. There have been a few occasions when I had to
ask them to please pause and hold off until I am done
with my examination and discussion with the patient.
Sometimes, however, NCMs provide valuable information if the patient forgets to mention a related injury that
a previous doctor did not address. At the end of the day,
we all have the same goal, to make the patient better.
Sean: What are some of your worst-case experiences
with NCMs?
Dr. Weber: This is rare, but I have had circumstances
where an FCM suggests that a patient is faking their
injurie(s). I would prefer to be provided evidence rather
than a person’s suspicions. Also, reviewing additional
paperwork at the office visit can be particularly frustrating. As many people know, our clinics are extremely busy
and often run behind, which is another huge pet peeve
of mine.
Sean: What are some of your best-case experiences
with NCMs?
Dr. Weber: The process of receiving approval for a
surgical procedure is not typically easy; there can be
delays with peer review or internal delays with the claims
adjuster. Sometimes the NCMs will circumvent peer
review. They will obtain approval quickly, and this is so
helpful and a blessing in disguise. As a physician, I will
make time for peer reviews when necessary on situations

Perspective From a Physician, continued
Oftentimes these forms are duplicative as the information can be gleaned from the DWC form.
Sean: How long do you typically spend with an NCM
outside of an office visit?
Dr. Weber: My interaction with them is generally
quick, perhaps five to 15 minutes. We address causation, therapy, injections, and surgery, and these are not
complex issues that consume much time. There are times
when complex issues arise and the meetings take longer.
Sean: Has an NCM ever tried to persuade to you readdress work status of a patient, and how do you handle
that?
Dr. Weber: I think it’s the exception more than the
rule, but it does happen. If the NCM is proposing a
change in work status, I ask for information or evidence
to support what they are saying. If they are discussing
prior medical conditions, I request to see those records so
there is backup of what is being discussed. The ultimate
goal is to get the injured worker back to pre-injury status, and studies have shown that releasing them back to
work in some capacity is healthy on all levels. However,
there are circumstances where I have a patient that is
so incapacitated that they would potentially be doing
themselves more harm by returning to work.
Sean: Sometimes during our practice, we notice discrepancies when there are two separate DWC-25s following an office visit, with one given to the injured worker
and one completed after a discussion with the NCM.
Has that happened?
Dr. Weber: Yes, unfortunately it has happened. It
doesn’t occur often, and it is a pet peeve of mine. Occasionally it’s merely a click error from the computerized
medical record system. Sometimes I am presented with
information following a visit with a patient that does
change my opinions on causation and recommendations.
If this happens and the patient has already left, it is my
office policy to have my staff call them and explain what
happened so they are aware. Again, this is unusual for me
to change it, but if necessary, we try to call them back
and explain what happened.
WORKERS’ COMPENSATION SECTION
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such as surgical requests, but I don’t have time to be doing
peer reviews on minor things like therapy and medications. I have been selected and authorized by the workers’
compensation carrier to treat a patient, and if I make
certain recommendations to get the patient better and
recommend a treatment plan, please don’t stand in the
way of that treatment plan. This is where the NCMs can
make things happen quickly, such as obtaining easy and
seamless authorization and providing DMEs or therapy
approvals to a patient quickly. This is an awesome benefit
and helps things operate smoother. In general I find that
most NCMs are very helpful and have similar goals of
helping patients.

medical degree from Michigan State University College of
Osteopathic Medicine. He remained there to complete his
residency in orthopaedic surgery. Following his residency,
he became an associate clinical instructor in the Department of Orthopaedics & Rehabilitation at the University of
Florida. He completed a fellowship in spinal reconstructive
surgery while on staff at UF. He specializes in minimally
invasive surgery of the spine. Dr. Weber has been with the
Orlando Orthopaedic center for 20 years. He is on staff
at Advent Health and Orlando Health, where he is vice
chairman of the Department of Orthopaedics. He is on
the Florida Orthopaedic Society’s board of directors, and
he serves on the Carrier Advisory Committee for Medicare
policy determination.

A native of Michigan, Steven E. Weber, D.O., received his
B.S. degree from the University of Michigan. He earned his

Perspective From a Claimant Attorney:
Nurse Case Manager Violations and Causes of Action
by Bram J. Gechtman
The role of the nurse case manager has become a controversial part of the workers’ compensation system over
the last decade. Questions and controversies pertaining
to the duties and obligations of the nurse—sometimes
referred to as the “case worker”—have arisen. Some
nurses interpret and represent their duty to be first and
foremost to the insurance carrier, some interpret their
duty to be a dual role, serving the insurance carrier and
the injured worker equally, and some interpret their duty
to be purely serving the interests of the injured worker.
The latest revision of Professional Ethics by the Commission for Case Manager Certification,1 has firmly
established the primary interest of the case manager
to be the injured worker, above all else, including the
interests of the contracting party (employer/carrier).
This establishes that any involvement by the nurse case
manager that deviates from acting in the best interests
of the injured worker places the nurse in violation of his/
her obligations as a “Certified Case Manager” and may
WORKERS’ COMPENSATION SECTION

violate sections 4642 and 456,3 Fla. Stat., by acting
against the better interests of the patient and instead
to the favor of the employer/carrier.
Learning about how, why, and for what purpose a nurse
becomes involved in a workers’ compensation claim can
be challenging. Communications between a nurse and
an adjuster often are excluded from production in the
workers’ compensation discovery process. Many times,
attorneys representing employer/carriers assert protection over the conversations or communications with
these independent nurses, contending work product protection over these records. In Avatar Property & Casualty
Ins. Co. v. Simmons, 45 Fla. L. Weekly D1429a (Fla. 5th
DCA 2020), the district court held it is well-settled that
“under the work-product doctrine, documents prepared
by or on behalf of a party in anticipation of litigation are
not discoverable.”
The question must be asked, if the nurse is bound to
... continued, next page
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hinted this is a difficult burden to satisfy as there must
be elements of a scheme to alter the course of medical
care by intentional acts, along with false statements
and/or misrepresentations to the injured worker, his/her
physicians, or perhaps a material third party involved in
the delivery of benefits to the injured worker.
The fact is, when a nurse case manager’s records are
claimed to be work product by an attorney representing the interest(s) of the employer/carrier or the nurse
case management company, an assumption may automatically be made that the nurse has been working in
furthering the interests of the employer, the carrier,
or himself/herself versus the primary duty that is owed
to the injured worker—which appears to conflict with
the nurse’s licensing, certification, and statutory duties,
opening the door to a closer look at potential civil liability.
To comply with certification requirements and Florida
law, a nurse case manager must do all things to the
interest(s) of the injured worker and not his/her contractor. Similar to a relationship an attorney has with a client,
if a client/contractor requests the nurse to undertake activities that conflict with the best interests of the injured
worker, the case worker should be clear and concise to
the contractor as to his/her primary duty to the injured
worker, and if necessary, terminate the relationship with
the contractor in the event of an unavoidable conflict.
The patient always comes first.

Perspective From A Claimant Attorney, continued
do all things to the better interests of the injured worker,
then how can the employer/carrier’s communications
with the nurse be “documents prepared by or on behalf of
a party in anticipation of litigation”? Further, if the nurse
case manager refuses to produce his/her records sought
by the injured worker—but is directed to refrain by the
employer/carrier, in combination with the employer/
carrier’s own objection to produce the records—has
the nurse already established the foundation for a fundamental breach of his/her duty to the injured worker,
thereby laying a foundation to expose a potential liability
for a breach of his/her duty owed to the injured worker?
The fact is, the role of the nurse case manager has
become far more involved in the workers’ compensation
system over the last several years, and only recently has
there been litigation involving the role of the nurse case
manager/case worker. In 2005, the Supreme Court of
Florida established liability for nurses, adjusters, and
their respective employers/clients for tortuously interfering in the workers’ compensation process of delivering benefits to injured workers. In Aguilera v. Inservices,
Inc., 905. So.2d 84 (Fla. 2005), the Court held that
Florida’s workers’ compensation scheme does not immunize carriers from wrongdoing who use the process
of administering benefits to intentionally injure a worker
under section 440.11, Fla. Stat. The Court made clear
that for an injured worker to have an actionable claim, he/
she must have sustained damages “separate and distinct”
from the original accident.
By requiring the tortuous activity to be “intentional,”
many cases are rejected by the district courts of Florida
as failing to meet the requisite threshold. For example,
where an adjuster or a nurse simply ignores repeated
requests for medical assistance, resulting in damages to
an injured worker, such claims have been rendered nonactionable, due to a lack of proactive or intentional acts
to “interfere” in the administration of the benefits to
the injured worker. Grace v. Royal Indem. Co., 949 So.2d
1074 (Fla. 3rd DCA 2007). The courts seem to have
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Bram J. Gechtman is a graduate
of Boston University and Nova
Southeastern University, and has been
practicing for 20 years in the area of
workers’ compensation and civil litigation
focusing on bad faith insurance practices.

Endnotes

1 https://ccmcertification.org/sites/default/files/issue_brief_pdfs/23_-_updated_code_of_conduct.pdf
2 http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_
Statute&URL=0400-0499/0464/0464.html
3 http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_
Statute&URL=0400-0499/0456/0456ContentsIndex.html&StatuteYear=202
0&Title=%2D%3E2020%2D%3EChapter%20456
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Perspective From Section Members:
Do you allow nurse case managers in the examination
with your client? Why or why not?
My general rule is that nurse case managers do not
attend medical appointments with my clients. For the
most part, I’ve found nurse case managers monopolize
the doctor’s already limited attention and time, thereby
taking up the majority or entirety of the appointment
with the carrier’s concerns. This, of course, leaves my
client with little or no opportunity to discuss his or her
concerns. The goal is for my client to have his or her
time with the doctor unimpeded so his or her questions
are answered.

before they make decisions that can have legal ramifications in their case, for example using up their one-time
change in doctors. The doctor can make findings and
treatment recommendations without some nurse case
manager standing there. The DWC-25 form makes it
very easy for doctors to tell the parties about causation,
MMC, what treatment is being recommended, what
treatment needs to be authorized, what the client’s work
status is, physical restrictions, MMI, and PIR. Doctors
seem to be able to treat patients with non-work-related
injuries without a nurse case manager. The same should
be just as true for patients injured on the job.

However, having said that, there are those clients with
the right level of understanding and personality who can
hold their own with most nurse case managers. In certain
cases, it’s actually better to let the NCM go to doctor’s
appointments so these particular clients can be present
and hear what is said at the conference between the
nurse case manager and the doctor. It’s better to hear
what information the nurse case manager is feeding the
doctor and correct anything at that time rather than
having this conversation happen “in secret.”

Anonymous

So, while I have a general rule, there are certainly circumstances where I will break it.

I don’t allow the NCM in the exam room unless I’ve had
prior positive benefit to clients from a specific NCM. I
consider the exam time is for my client, not the carrier,
and I don’t want my client feeling like s/he is the object of
the doctor and NCM conversation and not being treated
with appropriate respect. If the NCM wants to talk to the
doctor, they should pay the doctor for additional time
after the appointment.

Kimberly J. Syfrett
Syfrett Dukes and Furr
Panama City

Monte Shoemaker
Shoemaker & Shoemaker
Altamonte Springs

When I sign up a new client, I discuss the role of nurse
case managers with them. With my client’s permission, I
then write the E/C advising them that my client objects
to any nurse case manager contact with my client, I indicate all contact must go through my office and that my
client objects to nurse case managers attending medical
appointments with my client. I want my clients to be able
to speak freely with their doctors without some outsider
listening in or trying to influence the decision of the physician. I want my clients to have the benefit of my advice

I do not allow NCMs in the examining room with my
clients. First … I believe that anyone who is in the exam
room with the patient should be rendering care and/or
assisting with the provider rendering care. Second, I don’t
think the patients/our clients feel comfortable expressing
their medical issues with someone else in the room. Third
and most important, the NCM is a vendor for the carrier
and/or is part of the carrier, who usually does not provide
any benefit to the client. She is there to either influence
... continued, next page
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opinions after speaking to the NCM. Lastly, the claimant
should feel comfortable discussing things directly with
the doctor that may be sensitive in nature. There is a
chilling effect for that to happen if the NCM is present.
For that reason, I also do not want NCMs present during
the examination itself.

Perspective From Section Members, continued
the provider or ask the client questions ex parte while
measuring the client up and down. I’ve heard of many a
nurse case manager trying to provoke the doctor to do
something or write something he/she shouldn’t.

Phil Thompson
Thompson & Thompson
West Palm Beach

Mark Dickstein, Esq.
The Dickstein Law Firm
Pembroke Pines

Only rarely do we allow any contact between our clients
and NCMs. We make exceptions for esoteric sorts of
injuries that require doctors from unusual specialties. I
still don’t want the NCM in with the doctor when the
evaluation occurs. I know of no way to prevent an NCM
from speaking with the doctor on their own time as long
as they are properly certified.

I do not. We all know that NCMs are not really there to
look out for the best interests of the claimant and are
really just there as an agent of the E/C. So I am not in
favor of giving the NCM extra access to the doctor. I also
feel that even though the NCM can make an appointment to speak to the doctor ex parte, if that occurs after
the examination and the doctor has already completed a
DWC-25 form favorably for the claimant, then it makes
it less likely the doctor will want to recede from those
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Brian Sutter
All Injuries Law Firm
Port Charlotte
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Perspective From an E/C Attorney:
Effective Use of a Nurse Case Manager
by Courtney C. Bahe
This edition of the News & 440 Report concentrates
on the role of the nurse case manager in various aspects
of a workers’ compensation claim. Most often, we think
of the nurse case manager’s role as one that assists the
employer/carrier; however, the nurse case manager can
also benefit the claimant as well as assist with communication with the authorized treating physicians. We have
all handled claims from the defense side and the claimant’s side that involved difficult physicians or practice
groups. The following are only a few scenarios where a
nurse case manager can be an asset to a claim, no matter
on which side of the claim you sit.
Pursuant to statute, the employer/carrier is obligated
to secure an opinion concerning the permanent impairment rating once the treating physician has placed
the claimant at maximum medical improvement. On
occasion, the treating physician does not address permanency, and so the nurse case manager can assist with
securing timely opinions. Many employer/carriers utilize
the services of field case managers, which oftentimes
have the ability to meet with the doctor or staff on short
notice at the office.
In contrast, as counsel for the employer/carrier or
claimant, it typically takes time to schedule a telephone
conference with a doctor. And depending upon the physician, sometimes those conferences cannot be scheduled for several months. As a result, a nurse case manager
can be a good resource to secure faster opinions.
Another scenario that often occurs on claims is work
restrictions assigned by the treating physician. There
are occasions when the treating physician will complete
a DWC-25 and indicate modified duty restrictions, but
it’s unclear whether certain tasks at the employment
location fall within those restrictions.
A common scenario is a restriction of “no driving”
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when an employee’s position requires driving on a daily
basis on behalf of the employer. The question that often
follows is whether the employee is restricted from all
driving, such as to and from the employer’s workplace,
or just commercial driving/driving of a particular vehicle.
This situation cannot be quickly resolved by an attorney
scheduling a telephone conference with the doctor one
to two months down the road; however, a nurse case
manager can go directly to the doctor’s office and ask
for an in-person meeting with the doctor or staff members to get immediate clarification on work status. This
reduces the time it takes to return an injured worker to
employment, which is a goal during the recovery process.
Finally, some physician practice groups and/or particular physicians are known to be difficult or nonresponsive.
Despite the fact the statute requires timely provision
of medical notes following appointments, there are
physicians in various areas of the state that are not fully
compliant. As a result, both the employer/carrier and the
claimant are left with unnecessary delays in determining
the future treatment plan, MMI, or return to work. In
this case, a nurse case manager can assist with follow-up
at the doctor’s office to secure records and to clarify the
treatment plan.
Courtney Collins Bahe, Esq., is an attorney in the firm of Bolton, Helm & Augustine LLP. She focuses her practice on
defending large self-insureds, insurance
carriers, TPAs, and smaller entities in the
area of workers’ compensation. She has
been an active member of the Workers’
Compensation Section of The Florida Bar
for over 15 years. She serves as assistant
editor of the News & 440 Report.
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Is Your Agreement to Mediate up to the Zoom Challenge?
by Robin Caral Shaw
People have weathered unexpected challenges and
have undergone uninvited transformations, all thanks to
the pandemic. Have you looked at your Agreement to
Mediate to see if it, too, needs a pandemic reality check?
There are five aspects of your Agreement to consider
updating. Said another way, there are five points to be
sure mediation participants understand and accept as
additional terms.
1. TECHNOLOGY. Mediation will be on an online platform, which I will generically refer to as Zoom. This
typically requires, at a minimum, a phone, laptop,
tablet, or desktop computer capable of downloading
a free application (app) such as Zoom, GoToMeeting, Teams, or Webex; however, every Zoom invitation contains phone numbers to connect with the
meeting, making only a phone line necessary.
A. Offer a free “test drive” for any participant
who wants to see how the mediation will look
and feel when done on Zoom. Taking 10 or 15
minutes prior to mediation to soothe nerves can
be invaluable during the actual mediation.
B. Mention that you will have someone available to
assist with tech issues. (Only if true!) Now that
Zoom mediations have become a regular part of
dispute resolution, most offices have someone
able to work with a participant to resolve any
Zoom technology issues, even if it is only to
suggest that someone logs out and logs back in
again.
2. CONFIDENTIALITY – RECORDING AND
PRESENCE AT MEDIATION. All participants
are entitled to confidentiality in mediation. This
gets a bit complicated on Zoom. First, there are the
aspects of confidentiality we all are accustomed to:
the mediator speaks in confidence with the participants; participants speak in confidence with counsel
and the rest of their team; the mediator may speak
with one or both attorneys alone; and the parties
may speak with one another with or without the
presence of their attorneys.
A. Mention that confidentiality includes making
sure that no one is able to see or hear what is
occurring during mediation or able to contribute to it, whether surreptitiously or overtly. We
WORKERS’ COMPENSATION SECTION
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rarely were concerned, prior to 2020, about
the presence of others in the room or within
earshot. Now there are all types of concerns
including whether there is unseen support in
the room where a party is located, and the challenges of having someone present in a public
place to have privacy away from home or work
only to be overheard by everyone in the vicinity.
Mention that the mediator and other participants should be advised of who will be attending mediation. This covers situations where
additional participants—such as adjusters—are
expected to be present, as well as situations
where additional participants will attend with
the consent of the other side (at least this is
the rule in Florida). It also serves as a moral
boundary between the expected and/or approved participants and those who may attempt
to attend without such consent or approval.
Mention that no recording of the mediation or
any portion of it is permitted, and that includes
everything said, written, or communicated by
gesture or facial expression. Another issue that
was present prior to 2020 but has emerged to
be a much larger concern is the recording of
a mediation session. Recording mediation has
never been permitted since it would be a violation of confidentiality. Surreptitious recording
was rarely mentioned or addressed.
Today, with almost everyone able to record in
audio as well as video through a phone, recording device, and/or computer, how much additional attention should be given to the instruction that mediation is NOT to be recorded?
How much policing does the mediator need to
do? What would be the purpose of recording
the mediation in any event?
Although state mediation statutes vary, I have
yet to see a definition of confidentiality that
does not include all three types of communication (spoken, written, and observed) as
explicitly or implicitly confidential.
Mediators are not enforcers and should only take
reasonable steps to let participants (including
Spring 2021 • NEWS & 440 REPORT

B. Mention that civility is to be maintained in all
communications during mediation and how
the mediator will handle interruptions, threats,
or other disruptions. Taking notes rather than
interrupting and other instructions given with
in-person mediations still apply.
C. Mention that mediation remains an informal
process and people should situate themselves
to be comfortable.
While Zoom mediations are merely in addition to tele
phonic and in-person mediations, we can expect them
to continue for years to come. We should be prepared
to educate the participants, to be flexible and generous
as people learn to master the technology, and to protect
ourselves by adding additional language to our Agreement to Mediate to incorporate the unique challenges
Zoom presents to mediation participants.

counsel) know that nothing is to be recorded.
Some mediators ask participants to tour the
room with their devices to show no one else is
present, but not only is that insulting to each
participant, it is so easily defeated that no valid
purpose is served by requesting it.
3. THE CASE.
A. Mention to the parties, if the case is already
filed, that the mediation “counts” as their mediation as if it had been conducted in person.
Given the complexities of the court process, it
should be made clear that this mediation is the
mediation of the case.
B. Mention to the parties, if the case is pre-suit or
prior to being ordered to mediation, that it is a
real mediation and real efforts should be made
to resolve the issues, just as if the parties were
present in the same room.
4. PRECAUTIONS.
A. Include language that requires the participants
to consent to the use of Zoom for mediation
of the case under governing laws, rules, and
regulations.
B. Include language that suggests they had the
time and opportunity to inquire and investigate
the use of Zoom for mediation.

Robin Caral Shaw is a member of the
Bar in Florida, Washington, D.C., and
Pennsylvania. She practiced art, tax, and
FDA law in Washington, D.C., international corporate law for a Fortune 100
company, and established her own firm
when relocating to Florida, where she
practices transactional/business law and
mediation. She has been mediating since
1998 in Florida and is a primary trainer in circuit, family, and
county mediation. She is chair of the Professional Mediation
Institute section of the Workers’ Compensation Institute and
is past president of both the Florida Academy of Professional
Mediators and the Association of South Florida Mediators
and Arbitrators.

5. HOUSEKEEPING, CIVILITY, AND ACCOMMODATIONS.
A. Mention how and when there will be breaks
in mediation and how the mediator will communicate with the parties if connections are
lost—typically this will be by cell phone.

Florida Bar members have access to more than 70
discounted products and services from The Florida
Bar Member Benefits Program.

... and MANY more!

www.floridabar.org/MemberBenefits
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Proving PTD: What makes a good job search?
by Brenda Martinez Richardson and Tracey Wilkerson
Permanent total disability (PTD) is the compensation
for disability that may be paid to Florida’s injured workers
post-MMI (maximum medical improvement). Claimants
need to have become permanently and totally disabled, as
defined under the Florida Workers’ Compensation Act,
section 440, Fla. Stat. To be considered for PTD benefits,
claimants must have one or more “catastrophic injuries”
and must be unable to engage in at least sedentary employment within a 50-mile radius of their home.
Blake v. Merck & Company, Inc./Specialty Risk Services, 43
So.3d 882 (Fla. 1st DCA 2010), identifies three options,
one of which a claimant must use to prove PTD benefits.
Under this standard, the claimant must present evidence
of one of the following: (1) permanent medical incapacity to engage in at least sedentary employment within a
50-mile radius of the injured worker’s residence due to
physical limitation; (2) permanent work-related physical
restrictions coupled with an exhaustive but unsuccessful
job search; or (3) permanent work-related physical restrictions that, while not alone totally disabling, preclude the
claimant from engaging in at least sedentary employment
when combined with vocational factors.
The second option refers to demonstrating the concept
that an exhaustive but unsuccessful job search proves an
inability to obtain gainful employment. Vocational rehabilitation professionals usually analyze employability as part
of vocational evaluations in marital dissolution, personal
injury, and workers’ compensation cases. They may be
asked to evaluate if the injured worker has conducted a
reasonable job search. The definition of what constitutes
a reasonable job search may vary depending on the type
of jurisdiction, for example, state workers’ compensation,
personal injury, and discrimination or employment law
(Stewart & Turner, 2014). Another consideration is that
there are limited published resources to assist in objectively
evaluating an injured worker’s job search.
In Georgia Pacific Corp. v. Taplin, 586 So.2d 823 (Miss.
1991), the Supreme Court of Mississippi “found that the
claimant did sustain an injury leading to a disability which
has diminished his wage-earning capacity, and that he has
reasonably attempted to find employment.” In Watson
v. Wal-Mart Associates, 30 A.3d 775 (Del. 2011), the
Supreme Court of Delaware noted that the claimant
must demonstrate that he is a displaced worker by showing that he “… made reasonable efforts to secure suitable
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employment which have been unsuccessful because of the
injury.” The court also noted, “To rebut such a showing, the
employer must establish the availability of regular employment within the [claimant’s] capabilities.” In Rasimas v.
Michigan Department of Mental Health, 714 F.2d 614, 62728 & n.13 (6th Cir. 1983), the court noted that “(1) there
were substantially equivalent positions which were available; and 2) the claimant failed to use reasonable care and
diligence in seeking such positions.” The court also noted,
“A claimant is only required to make reasonable efforts to
mitigate damages, and is not held to the highest standards
of diligence. The claimant’s burden is not onerous, and does
not require him to be successful in mitigation.”
According to the U.S. Bureau of Labor Statistics (BLS),
active job search methods are defined as “those that have
the potential to result in a job offer without any further
action on the part of the job seeker” (BLS, 2021). This
includes direct employer contact, submitting applications
or resumes, having a job interview, using an employment
agency or job recruiter, or seeking assistance from friends,
relatives, or via social networks. Passive job search methods
include looking at job postings but not applying or taking
courses. For Census Bureau survey purposes, an unemployed worker who does not perform an active job search
is considered “not in the labor force” (BLS, 2021).
According to the U.S. Equal Employment Opportunity
Commission (EEOC), the definition of job applicant is the
following: “In order for an individual to be an applicant in
the context of the Internet and related electronic data
processing technologies, the following must have occurred:
the employer has acted to fill a particular position; the
individual has followed the employer’s standard procedures
for submitting applications; and the individual has indicated
an interest in the particular position” (2004).
Stewart and Turner (2014) point out that these definitions are important since injured workers who cannot meet
these definitions will probably have difficulty demonstrating they have made an exhaustive but unsuccessful job
search. While these definitions are helpful, they do not
encompass all aspects of what would be considered a goodfaith job search. Vocational rehabilitation professionals
have experience performing transferability of skills analysis
and labor market research to identify realistic job goals for
an injured worker. They utilize data from sources including
the Dictionary of Occupational Titles (DOT), BLS, and the
18
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Occupational Information Network (O*NET) to classify
past work skills and then link those skills with other jobs.
They also provide job placement services including resume
preparation, interview training, and job searches. Unfortunately, most injured workers do not have the skills needed
for an adequate job search. This may lead to attorneys
providing vocational counseling to claimants.
A successful job search requires time, organization, and
focus. The job search process has various components,
which may be carried out simultaneously. An injured
worker who performs the activities that are proven to
be effective in job searches will be able to demonstrate a
good-faith job search. The first step is clarifying vocational
and physical capacities. Injured workers must identify
return-to-work goals within their vocational and physical
abilities. “Careful scrutiny needs to be given to whether
the injured worker is seeking jobs within his/her permanent
restrictions and/or whether the injured worker is capable
of performing these jobs from an educational, vocational,
or experience perspective” (McGory, 2017). Injured workers should not apply for job openings that are outside of
actual vocational and physical capacities. If they do, it can
be challenging to show the rejection was based on the
work-related physical restrictions. Another important
step is to determine the proper geographic area and occupational targets (National Career Development Association (NCDA), 2015). Decide on a general geographic
area and identify employers with job openings. Directly
contact employers with job listings to gather information
and solicit an interview. Utilize internet resources including
Glassdoor, CareerBuilder, Monster, Indeed, Simply Hired,
or other job board sites where injured workers can explore
job openings and post resumes. In addition to internet
searches, injured workers should be aware of the “hidden
job market” of jobs that are never posted online. Up to 85%
of job opportunities are in the hidden job market, which is
best accessed via personal and professional relationships,
opportunistic networks, and electronic/online networks
(NCDA, 2015). Other avenues for a dedicated job seeker
are agency assistance, state vocational rehabilitation, job
fairs, job placement centers, and vocational counselors.
Claimants should develop a master resume and cover
letter, as well as prepare responses to interview questions.
They should be prepared to answer questions regarding
their professional background, qualifications, motivation,
and organizational and field knowledge (NCDA, 2015).
It is important to emphasize abilities as opposed to disabilities. Job seekers must accentuate their current skills
and talents. They can increase their chance of success by
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responding truthfully and genuinely to an employer’s questions while framing their answers in a way that addresses
the employer’s concerns (NCDA, 2015). They must follow
up on contacts and referrals, follow up with each employer
in receipt of an application, follow up with appropriate
thank you letters immediately following interviews, and
continue to search for opportunities as they arise (NCDA,
2015). While there is not a definitive amount of time,
injured workers should consistently job search over an
extended period of time. In H.S. Camp & Sons v. Flynn, 450
So.2d 577, 579 (Fla. 1st DCA 1984), the court characterized as “lengthy and exhaustive” the claimant’s job search,
which consisted of “approximately 300 initial contacts
of employers,” “many return calls and return visits to the
same employers,” and proved “completely unsuccessful
throughout the three years since injury in spite of services
from three vocational rehabilitation or placement experts.”
Tracking job-seeking actions and keeping records are
critical. It is essential to evaluate efforts on an ongoing
basis and to respond to any inquiries, job offers, or rejections. Record keeping does not have to be complicated; it
enables job seekers to ensure they make the best use of
their time, keep careful records, be more efficient, avoid
redundancy, and monitor progress (Stewart & Turner,
2014). Injured workers should keep all employer contact
information such as website, address, phone number,
email, and departmental or specific contact information.
Information from each job listing including date posted,
date application submitted, essential functions/responsibilities, experience/qualifications, and physical requirements should be retained.
Stewart and Turner (2014) recommend the Job Search
Evaluation Scale to methodically evaluate these six major
components of a successful job search effort in comparison
to the actual activities reported:
(1) number of hours spent in job search efforts
each week and whether or not the claimant has
an established schedule for conducting job search
activities; (2) percent of the evaluee’s effort that has
been done in person versus online job applications; (3)
tapping into the resources of agencies whose purpose
is to assist persons in obtaining employment such as
the state job service, state vocational rehabilitation,
private job placement agencies, and professional
recruiters; (4) the number of informational calls and/
or interviews conducted by the evaluee; (5) organized
use of records of past job search activities to increase
... continued, next page
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accepted as a vocational expert by the Social Security Administration and the state of Delaware Industrial Accident
Board. With her established expertise, she has testified in
Social Security disability adjudication hearings nationwide
as well as in longshoreman and maritime cases and workers’
compensation. She has provided transferable skills analysis,
vocational evaluations, labor market surveys, as well as job
analysis to those in the labor market. Ms. Wilkerson offers
consultations for each of the company’s vocational areas
of expertise. She also provides vocational evaluations, labor
market surveys, transferable skills analysis, wage earning
capacity, job analysis, vocational testing, employment
preparation, and job placement services.

Proving PTD, continued
effectiveness of the ongoing job search; and (6)
documentation of follow-up efforts with employer
representatives at companies where the evaluee has
made previous contact.
There is no one definition, methodology, statute, or
regulation to assess if job search efforts are adequate and
reasonable. An injured worker’s efforts will likely be examined to establish the reasonableness of the job search
through the injured worker’s own testimony, records kept
during the job search, and any correspondence from prospective employers. Outlining the steps of a successful
job search can pinpoint activities that demonstrate if an
injured worker’s job search was focused, organized, suitable, and dedicated. Attorneys often must tell their clients
to be engaged in job search activities. The strategies in this
article can facilitate meaningful discussion between the
attorney and the client.
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What Your Clients Should Know About the
COVID-19 Vaccine
By Albert Dowrey

experience mild flu-like symptoms after the vaccine, including fever, chills, tiredness, and headache. Patients also
report pain and swelling in the arm where they received the
vaccine. Symptoms are normal and typically last one to two
days. Serious reactions are rare and easily treatable.
Will the COVID-19 vaccine interfere with any general
health medications or those being used to treat a work
injury? For most patients, there is no interaction with their
standard maintenance medications. If a patient has had an
organ transplant and is taking immunosuppressant drugs or
taking those drugs to treat an autoimmune disease or taking
cancer chemotherapy medications, then the patient is recommended to consult his or her physician before getting the
vaccine. It is also recommended that patients do not take
a pain reliever, such as ibuprofen (Advil) or acetaminophen
(Tylenol), before getting the vaccine, but it is fine to take
after vaccine administration. Patients should also let their
health care provider know of any history of allergic reactions
to vaccinations.
It’s also important to note that patients cannot catch the
Coronavirus from the vaccine as the vaccine does not use
the live virus known to cause COVID-19.
While retail pharmacy foot traffic picks up as a result of instore vaccination administration, Injured Workers Pharmacy
(IWP) remains a safe and convenient option for injured
workers who feel uncomfortable venturing into their local
pharmacy through the pandemic. IWP is here to support
your clients with their workers’ compensation pharmacy
care needs by way of next-day home delivery or general
questions related to the COVID-19 vaccine. You can learn
more about IWP by visiting www.IWPharmacy.com.
We will continue to update Florida Bar Workers’ Compensation Section members with important matters surrounding the COVID-19 pandemic.

March marked one year since the World Health Organization (WHO) declared COVID-19 a pandemic. Over
the last year, employers and employees worked quickly to
conform to a new work environment where facial coverings,
social distancing, and remote work were the new norm in an
attempt to stop the spread and fight back against the virus.
While we became accustomed to these changes, pharmaceutical giants like Pfizer and Moderna began working
toward an effective vaccine that would protect against
COVID-19 symptoms. Finally, in December 2020, the
United States Food & Drug Administration (FDA) granted
Emergency Use Authorization to both Pfizer and Moderna
for their COVID-19 vaccines.
Now with a COVID-19 vaccine available, here’s what you
and your clients should know.
What does the COVID-19 vaccine do? The COVID-19
vaccine is an immunization that gives a patient’s immune
system instructions on how to defend against the COVID-19
virus. The vaccine prepares a patient’s immune system,
allowing for it to respond in a less severe way to infection
and avoid more severe complications of the virus. It will
take a patient’s body a few weeks to build immunity after
receiving the vaccine, so in those first few weeks following
administration, patients are advised to continue practicing
social distancing measures.
Is the COVID-19 vaccine free? Yes, the COVID-19
vaccine is free. This means there is no cost for patients
whether they get their health care coverage from Medicare,
Medicaid, private insurance, or do not have insurance.
Who can get the vaccine? Each state has a plan for deciding which groups of people will be vaccinated first. As
per the myvaccine.fl.gov website, the vaccine continues to
arrive in Florida. Individuals among the first wave of vaccinations included those 65 years of age or older, long-term
care facility residents and staff, health care personnel with
direct patient contact, and individuals deemed extremely
vulnerable to COVID-19. The list also goes on to include
individual professions, including those workers aged 50
years or older who work as a K-12 school employee, sworn
law enforcement officer, or firefighter. Updates to the
vaccination schedule and eligibility can be found by visiting
myvaccine.fl.gov.
What are the side effects of the vaccine? Many patients
WORKERS’ COMPENSATION SECTION

Albert Dowrey, PharmD RPh, is a staff
pharmacist with Injured Workers Pharmacy.

The information presented here comes by way of Mayo Clinic and the
Centers for Disease Control and Prevention (CDC).
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ATTORNEY SPOTLIGHT

Brian T. Hanley
Bolton, Helm and Augustine, LLP

Why do you practice workers’ compensation law?
I entered into the workers’ compensation field largely through the influence of former state
mediator Stuart Suskin and Judge Jonathan Ohlman, with whom I had the privilege of
participating in an internship while in law school. I’ve remained in the field primarily because of
the people. While certainly workers’ compensation proceedings are adversarial, there generally
remains a sense of collegiality that is not always present in other fields.
Who is someone who inspires you and why?
My parents. They both served as educators for over 40 years, and there are few higher callings
than educating the youth of our community.
What is something few people know about you?
I once played basketball against Bill Murray.
Favorite quote?
“Experience is not what happens to a man; it is what a man does with what happens to him.” —
Aldous Huxley
If you could have lunch with anyone from history, who would it be and why?
My deceased grandfather. He was involved in the Battle of Normandy during World War II and
then was a professional boxer. Although there certainly were many more famous people in history,
I’d love nothing more than to hear firsthand about his experiences.
WORKERS’ COMPENSATION SECTION
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by Michael Rudolph

Hiking, camping, backif you love toys you will love
packing. What is the differbackpacking. A trip to REI, an
ence and more important,
outdoor megastore, is like a
why participate in these actrip to Toys ‘R Us for a child.
tivities? Hiking is, of course,
Entire upstairs closets in my
merely walking in the woods.
house have been dedicated to
Hikes can range from as little
camping clothes and gear.
as 20 minutes to the ultiSince that first trip, I have
mate hike, the Appalachian
made hundreds of trips into the
Trail, which takes months
wilderness for days at a time.
to complete. Camping is
The aforementioned Cohutta
the practice of spending
Wilderness remains a favorite,
the night in the woods, or a
and we have returned there
campground, in a tent or a
every Labor Day and Memocamper (your living room on
rial Day for the past 25 years.
wheels). Hiking and campOur daughter has grown up in
ing are great activities that
the woods and now, at 22, is a
can be enjoyed by people
capable backpacker in her own
of all ages and physical acright. She leads her friends into
tivity levels, but the third
the wilderness, sets up tents
activity, backpacking, is my
and the campsite, and starts
greatest passion (next to
fires on her own. For a young
being a workers’ compensawoman especially, it has been
Michael relaxes in his camp at Cherokee National Park, Great
tion claimant attorney, of
an incredibly empowering exSmoky Mountains, North Carolina.
course).
perience. Many people are
Backpacking combines
shocked to find out that not
hiking and camping. Backpackers put everything they
only does my wife participate, but also loves backpacking
need on their backs and head into the woods overnight,
and is the one who introduced me to the pastime. Often
or over many nights. There is no car or camper to bring
as we sit by a waterfall in the middle of the wilderness,
all the extra goodies or niceties. One must be fit to carry she will say, “This is my heaven.”
40 to 70 pounds into the woods over the course of many
So, why go into the woods, with the bugs, no toilets,
miles. In winter weather there is no stepping inside to sleeping on the ground, and dealing with heat and cold?
warm up, and in the rain, no stepping inside to dry off. Studies have found that walking in nature yields measurNo A.C. for hot summer trips. It is the ultimate challenge able mental benefits and may reduce the risk of depresfor enjoying the outdoors.
sion. Specifically, a study published in Proceedings of
I began backpacking with my wife (girlfriend at the the National Academy of Science found that people who
time) over 25 years ago. My first foray was the Cohutta
walked for 90 minutes in a natural area, as opposed to
Wilderness in North Georgia. I wore jeans and a cotton
participants who walked in a high-traffic urban setting,
tank top … and I had a lot of hair! Much has changed,
showed decreased activity in a region of the brain associespecially the hair, which is either gone or gray. And my
ated with a key factor in depression. City dwellers have
gear is now lighter and more appropriate to the woods.
a 20% higher risk of anxiety disorders and a 40% higher
Quick-drying fabrics, zip-off pants, proper boots and risk of mood disorders, including being twice as likely to
socks, and definitely no cotton (once cotton gets wet, develop schizophrenia (Stanford News, June 30, 2015).
it stays wet). It has been said that the only difference According to Harvard Medical School, hiking isn’t just a
between men and boys is the price of their toys, and
... continued, next page
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HEALTH & WELLNESS

Feeling down? Take a hike.

course, hiking (or as John Muir the famous naturalist
preferred—sauntering).
While my wife introduced me to backpacking, I had to
take it up a notch. For the past 19 years, I have gone on
a winter camping trip with a group of friends numbering
15 to 20. Every year during the second week of February, we head into the woods for a true test of endurance.
Gear is heavier to account for the cold: sleeping bags are
zero degree and tents are four seasons. Conditions on
these trips have ranged from getting four feet of snow

Feeling
a hike,continued
continued
Trainingdown?
for a Take
Triathlon,

good cardiovascular workout; it may also enhance your
strength and balance while lowering your stress. Harvard
cites several studies that indicate spending time in green
spaces—nature preserves, woodlands, and even urban
parks—may ease stress levels (Harvard Heart Letter,
September 2016).
“There’s a real sense of peace and composure you get
from being outside and
away from everything.”
– Dr. Aaron L. Baggish,
associate director of
the Cardiovascular
Performance Program
at Harvard-affiliated
Massachusetts General
Hospital
I concur. From a mental
standpoint, there is nothing more therapeutic. As
lawyers, our worlds are
full of electronics, papers,
pens, desks, overhead
lights, computer monitors,
and the constant ringing of
our phones. Walk into the
woods and all that vanishes. There isn’t so much as
a straight edge to remind
you of the outside world.
You have left it behind. The
Jason Ellis and Michael Rudolph in Linville Gorge, North Carolina
woods and beautiful views
envelop you, and the sound of rushing water cleanses
the mind. Backpacking allows you to immerse yourself in
your surroundings, acting as a rapid detox for our hurried,
stressful, and sometimes frantic lives and occupation.
Researchers have concluded that backpacking in nature
(as opposed to backpacking in urban areas) helps battle
negative thoughts and feelings of low self-esteem. They
have also determined that backpacking has restorative
powers to reduce stress (Passport Health, Backpacking
and the Benefits on Your Mental Health, author Jerry Olson). Three days in the woods is comparable to a week
at the beach. Suddenly time takes on new meaning, and
the concept of a deadline disappears. Days are filled
with chores, preparing food and cleaning up, gatherMichael and his wife enjoy a hike in Linville Gorge, North Carolina.
ing firewood, adjusting for weather conditions, and, of
WORKERS’ COMPENSATION SECTION
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start campfires, set up camps, and leave no trace. They
complained as we climbed mountains only to be left
speechless by the views at the top. Now, we often sit in
silence just staring at the beauty that spreads out before
us, letting the image burn into our brains to take back
with us to civilization.
Back at the office, where the temperature is controlled
and the lights come on when I say so, the memory of the
wilderness, the sight and the sounds, and sometimes even
the smells, can take me back and lower my blood pressure. The “therapy” usually lasts me two or three months
before I start to crave the woods again.
For anyone interested in this hobby, I am passionate
about helping people get started and am always available
for advice. My law partners Jon Israel and Jason Ellis are
now experienced backpackers, and my other partner
Zac Tucker, who is happiest on the golf course, has yet
to join us, but I won’t rest until he is as proficient in the
backcountry as I am. If you are looking for a healthy way
to get fit, but most of all to get grounded and reduce your
stress, backpacking might be for you. Just remember to
bring the bug spray and TP!

in Joyce Kilmer National Forest, which necessitated an
eight-hour hike out, to having our cars snowed in and
rangers called by our panicked wives to the Boundary
Waters in Northern Minnesota where we slept in a tent
pulled by sleds and set up on a frozen river while temps
hit minus 37 degrees. I also lead a backpacking trip of
friends every October, and that annual trip is now in
its 13th year. Approximately two months ago, I returned
from the Ellicott Rock Wilderness, with two days of
sunshine and three days of rain with temperatures in the
30’s. It was still magical!
Winter trips (first planned as a sure way to get a boysonly trip as the weather was too harsh for the wives) are
bug free and bring their own beauty with snow blanketing the trails and falling from the trees. The serene quiet
experienced in the remote wilderness in the winter is
stunning. Hiking day and night keeps us warm, and bedding down in a zero-degree sleeping bag in a four-season
tent while the wind howls and the temps plummet outside
is as close to heaven as one can get. The stresses of our
daily life are a million miles away. Perspective is perhaps
the greatest benefit, besides the physical. Making it out
of the woods by hiking through four feet of snow for
eight hours or surviving a week at negative 37 degrees
while fresh wolf tracks appear each morning just outside
of your tent profoundly affects how I view the stress
of a final merits hearing! The trips themselves are well
known to my Jacksonville brethren, and in June 2008
the Jacksonville Lawyer Magazine published “Roughing It
with Michael Rudolph,” which included this quote: “It’s
the most incredible thing. You can sit on the edge of a
cliff with your feet dangling off and all you hear is wind
… there is nothing more therapeutic.”
After almost 30 years as a workers’ compensation
claimant attorney, the rigors and solitude of backpacking,
usually with good friends or my best friend, my wife, have
probably saved me from the psychiatrist’s couch and a
marital counselor. In the woods, you are only as strong
as your weakest link, and it is where the village concept
really comes through. Communication with each other
is crucial. Hiking with a group or a partner can improve
the strength and health of relationships (National Park
Service, Benefits of Hiking, May 29, 2019). There is
no cell signal, but you will not find a better connection.
Our kids grew up in the woods and had no choice but to
talk to each other, all day and night. They got dirty, survived rainstorms and swollen river crossings, all without
their cell phones. They learned to organize their packs,
WORKERS’ COMPENSATION SECTION

Michael Rudolph is the managing partner at Rudolph, Israel, Tucker & Ellis PA
in Jacksonville, Florida. The firm represents injured workers in workers’ compensation and Longshore and Defense Base
Act cases, as well as individuals in cases
regarding social security. Mr. Rudolph
graduated from Stetson College of Law
in 1991 and has been board certified in
workers’ compensation since 2007. He is a founding member of the E. Robert Williams Inn of Court and served as its
president. He also serves on the Executive Council of the
Workers’ Compensation Section and is a board member for
the Florida Workers’ Advocates. He is a frequent lecturer
on workers’ compensation and social security topics and
has presented PTD at the Forum for the past several years.
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440 Q&A
Who was your favorite
WORKERS’ COMP ATTORNEY MENTOR
and why??
The person who had the most impact in my life was my father. Before he administered the Oath to me, he
gave me a framed copy of the Oath and told me to read it every day before I started work. I have passed
that on to my sons. He also told me that an attorney’s reputation will walk in the door to all judges and law
offices long before the lawyer does and that I should try to protect my reputation at all times because no
matter how much money you make, or how big a house you live in, or what car you drive, when you pass
away, people will only remember you by your reputation, your honesty, and how you treated others.
Glen D. Wieland, Wieland & DeLattre PA,
Orlando

Chuck Kelley and Steve Kronenberg were willing to hire a
woman attorney when there
weren’t very many in our field. They gave great
guidance and introduced me to a world where
I’ve stayed for 34 years!
Karen Gilmartin, Kelley, Kronenberg,
Miami Lakes

When I was a young defense lawyer, Stewart
Colling had a field day beating up my clients.
He was an excellent lawyer. Then when I started
representing claimants, he took me under his
wing and showed me how to be compassionate
and caring with my clients. He would always
take my call if I had a legal or strategy question. Later
I became a certified mediator, and he was the first to
use me as a mediator. He got me involved with FWA
and would take me to Tallahassee for lobbying trips
and always introduce me to legislators. About a week
before he died, we had a long discussion about me coming into his firm. I knew Nate and Mel from their time
with Morgan, Colling & Gilbert, and I had sent all my
med mal cases to them. Stewart was a great guy, and I
was lucky to know him as a young lawyer. He was a big
influence on me when I started in this practice.
Paolo Longo, Bichler & Longo,
Maitland

WORKERS’ COMPENSATION SECTION

The late Mason Wines of Winter Haven was as
shrewd and cagey as they came. When I was a
young lawyer, he would call to talk about a case. My head would
be swimming at the end of the conversation. He would say,
“I’m gonna beat you on this one. Wanna know how?” He would
then outline everything he was going to do and ask how I was
going to overcome it. I usually had no answer. It was all sport
for Mason when wrangling with me, but he was single-minded
in his devotion to his clients. It was always their case, never
his. Mason mopped the floor with me more times than I would
like to count, but his honesty and candor were great examples
for a young lawyer. He never did anything that was not in the
best interest of his client. He is truly missed by the local bar.
Thomas Vecchio, Vecchio, Carrier, Feldman & Johannessen,
Lakeland
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John Williamson (Barrs, Williamson, Stolberg & Townsend) taught me to never let the sun
set without filing a PFB and to treat everyone, clients, assistants, and opposing attorneys, with kindness and
respect, and that a handshake was as good as a written agreement. He also showed me how important it was
to have a life outside of the law. John traveled frequently and had many outside interests. He was also the first
to introduce me to board certification and instill the importance to aspire to be board certified. He was a true
gentleman loved by all. He was my first mentor when I needed one desperately.
Michael Rudolph, RITE,
Jacksonville

My longest running and overall mentor was L. Barry Keyfetz, Esq., a Harvard educated, eloquent orator with exceptional research and writing skills.
“The Keyfenator,” as I called him, somehow got hold of me during legislative
lobbying on behalf of injured workers, and we accepted mutual appointments/
assignments to various committees over 20 years. That included participation
in the Workers’ Compensation Section of The Florida Bar, Judicial Nominating
Committee, seminar participation, and legislative activity. Barry would call and say
“Rosen, Rosen, what is up with you?” Or words to that effect. I could consult with
him on any aspect of the case, including appeals. I was lucky that a high-powered
claimants attorney from South Florida would take the time to give me counsel
and guidance at any point in a case. There were several times I needed an expert
witness attorney with workers’ compensation experience, and the Keyfenator was
there. Since his retirement from the practice, we have kept in regular touch so he
could advise me how active he was to prepare me for my own retirement.
Judge Stephen Rosen (Ret.),
St. Petersburg

UPCOMING QUESTION:

Do you prefer to do an opening statement during
a final hearing or do you waive it?
What is your preference and why?
Email your answer to
smccormack@thefloridafirm.com,
and it may appear in our summer edition.

WORKERS’ COMPENSATION SECTION
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SPECIALIZED
WORKERS’ COMP
PHARMACY CARE

THE PAIN POINTS OF THE WORKERS’ COMPENSATION PROCESS CAN LEAVE EVERYONE FEELING ILL.
At Injured Workers Pharmacy (IWP), we conveniently deliver your client’s workers’ compensation
prescriptions right to their doorstep at no out-of-pocket cost. Our proactive approach to pharmacy
care simplifies each step of the prescription process, so that your client can focus on getting better
and you can focus on their case – and not the administrative backlog that comes with it.
Here’s how we make workers’ comp prescriptions easy:
• NEXT DAY PRESCRIPTION HOME DELIVERY

• NO UPFRONT OR OUT-OF-POCKET COSTS

• WE’LL HANDLE ANY PRIOR-AUTHORIZATIONS

• TEAM SPECIALIZED IN THE COMPLEX
NEEDS OF INJURED WORKERS

• CONTINUOUS PRESCRIPTION CARE EVEN
THROUGH DISPUTES AND DENIALS

• COMMITMENT TO HAPPY, HEALTHY PATIENTS

IWP WILL HELP YOUR CLIENTS

EVERY STEP OF THE WAY.
WORKERS’ COMPENSATION SECTION
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www.IWPharmacy.com | 888-321-7945

by Judge Robert L. Dietz

The Barry University School of Law workers’
compensation law class has been offered for
more than a decade with adjunct professors
including JCC Joe Farrell, Brian Bolton, and
for the last seven years, JCC Robert Dietz.
The class not only has generated interest
in the topic, but has changed career paths.
At least seven practitioners in workers’ compensation1 around the state have taken the class, and
last semester’s class of 27 students (8 in person and 19
virtually) was the largest in the last seven years. While the
class has often been made up of students making law into
a second career (probably because
it was offered as the latest class of
the night and worked for students
who were working in their current profession during the day),
interest has spread to students
attending law school right out of
college. Virtual attendance has
also stopped the long commutes
David Marshall
to Orlando from more than an
hour away that many students had
to make to attend classes. This semester, a student living
in Miami is enrolled.
The advantage of new practitioners arriving on the job
with an understanding of the history, public policy issues,
substantive doctrines, and procedural rules that are used
every day in evaluating cases has made the transition into
practice easier than usual.
Co-Book Award winners David Marshall and Javier
Melendez from the fall 2020 semester are good examples of students now considering workers’ compensation
options as a career.
Marshall is a business administration, management
concentration graduate (B.S.) of Towson University in
Baltimore and ranks second in his law class of 109, having previously booked Torts and co-booked Commercial
Law Overview. He was first introduced to workers’ compensation clerking in his father’s firm in Pennsylvania six
years ago before working as a financial advisor to clients,
underwriting and handling insurance claims for a financial
WORKERS’ COMPENSATION SECTION

services company, and working as a marketing
intern for a music management group in the
Northeast before law school.
Melendez is a bilingual political science
graduate (B.A.) of the University of Central Florida who is in the top 10% of his law
class and previously booked Legal Research &
Writing II and is an associate editor of the Law
Review and a teaching assistant. He has clerked for the
last three years at Vaughan Law Group in Orlando, where
he was introduced to workers’ compensation.
When asked what interested them about workers’
compensation, Marshall stated,
“To me what is more significant
and fascinating about workers’ compensation and its place
within our torts jurisprudence
is its historical development as
a reaction against many of the
rigid rules and legal fictions that
enacted barriers to worker reJavier Melendez
covery. We are left with a system
that reduces the potential size
of employer liability while increasing the rate of worker
recovery—a grand bargain indeed. Becoming knowledgeable about the history and operation of workers’
compensation law has allowed me to better understand
and appreciate many important areas and legal doctrines,
perhaps above all the requirement to provide an adequate
substitute remedy for the displaced remedy. I look forward to the continued development of this important
area of law.”
Melendez noted, “The field of workers’ compensation
law has a very large grasp on civil litigation as a whole,
no matter what state you live in. I think it is important
for any law student to realize that workers’ comp law is
foundational at its core, and learning at least some of
the intricacies of workers’ compensation will allow future
practitioners to help anyone who is affected in what can
often be a very overwhelming system.”
David Marshall and Javier Melendez are recipients of
... continued, next page
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JUDGES CORNER

Barry University’s Workers’ Compensation
Law Class Is Producing Practitioners

Judge Robert Dietz was appointed in 2014 to serve in
the Sebastian/Melbourne District. Prior to appointment, he
was a workers’ compensation practitioner for 30 years and
served as a private mediator in more than 1,300 workers’
compensation cases. He has been board certified in workers’ compensation law by The Florida Bar since 1992 and
received the 2018 David Hammond Professionalism Award
from the Judge William Wieland Inns of Court. He has been
an adjunct professor at Barry Law School teaching workers’
compensation law since 2013. In 2016, he was inducted into
the Workers’ Compensation Institute’s Hall of Fame.

Workers' Compensation Law Class, continued
The Florida Bar Workers’ Compensation Section awards
for co-booking the course, and will be introduced at an
upcoming WCS executive committee meeting.
Barry Law School has set a high bar for the state in
offering workers’ compensation law classes nearly every
semester. Less than half the law schools in the state have
offered a single workers’ compensation class over the
last three years. The recent hiring growth in the field is
certainly benefitting those who took the class. Add David
Marshall in December 2021 and Javier Melendez in May
2022 to the list.

Endnote

1 One of these practitioners is Sean McCormack, editor of the News & 440 Report.
He took the class in 2004.

2021
AUDIO WEBCASTS
May 12, 2021
Wil Condry and Keith Pallo
Topic: Why No “Pandemic” of Litigation?
June 9, 2021
Judge Robert Dietz, Diana Castrillon, and Henry Roman
Topic: TBD

FLORIDA BAR ANNUAL CONVENTION
June 9-12, 2021

Hilton Bonnet Creek, Orlando

ANNUAL WORKERS’ COMPENSATION
EDUCATIONAL CONFERENCE
December 12-15, 2021

World Center Marriott, Orlando
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Case Law Update
by W. Rogers Turner, Jr.

Valle v. American Airlines/Sedgwick, ___ So.3d___(Fla. 1st
DCA 12/20/20)
Costs/Prevailing Party
The opinion provides no details of the underlying case,
affirms the JCC’s denial of attorney fees for the benefit
at issue, but reverses as to claimant’s entitlement to prevailing party costs and fees associated with proving that
entitlement. The opinion merely states, “Costs awards
to prevailing parties are mandatory, and Claimant is the
prevailing party because the benefit was not provided
before the Employer/Carrier received the petition for
benefits.” See section 440.34(3), Fla. Stat. (2011); Jennings v. Habana Health Care Ctr., 183 So.3d 1131, 1133-34
(Fla. 1st DCA 2015). This decision confirms that where
a benefit is provided after the PFB is filed, even though
fees may not be due, the claimant is entitled to prevailing
party costs, if any were incurred. Maintaining a denial to
costs in such a situation may create exposure for fees
related to those costs.

motion, finding as gatekeeper and fact-finder he could
not exclude the testimony. A different JCC presided
at the merit hearing. He found the EMA’s (Dr. Suite)
opinion that the preexisting condition/Gerson regimen
caused the event was presumptively correct and that
no clear and convincing evidence existed to reject that
opinion. The DCA found the claimant objected at all
relevant points. The DCA found the JCCs erred in not
considering/ruling upon the claimant’s Daubert objections, whether those objections would have served to
disqualify Dr. Fischer’s opinions, and ultimately whether
an EMA would have been appointed. The DCA noted
that analysis should take place at the JCC, not DCA,
level and could require additional evidence or a hearing on
remand. A dissent noted the errors seemed harmless as
sufficient additional conflicts (which did not have Daubert
objections) existed to appoint an EMA.
Scott v. James Jones Const & Central FL Siding Pros/
Norguard, SEPL/Lion Ins./Packard, Nobles American,
___So.3d___ (Fla. 1st DCA 3/16/21)
Coverage/Coverage by Estoppel
The claimant was seriously injured on April 24, 2017
(ultimately resulting in amputation), on a construction site where multiple parties were engaged in work.
Ultimately, the JCC determined the claimant was an
employee of Central Florida Siding Pros (CFSP), as
subcontractor, and statutorily employed by James Jones
Construction, neither of whom had coverage. The claimant and Jones appealed multiple issues, only one of which
the DCA addressed, finding the other issues without
merit. The DCA rejected arguments that (1) the claimant should have been covered under CFSP’s policy with
Norguard, as it had allegedly been improperly cancelled,
or (2) Norguard should have been estopped from denying coverage based upon promissory estoppel. In regard
to the first argument, the claimant asserted that because
Norguard issued a notice of cancellation for nonpayment
effective February 10, 2018, but then issued a certificate
of insurance (COI) to Jones, stating the policy would be
in effect until April 29, 2017, it was not properly cancelled. The claimant further argued that because the cancellation notice purportedly gave CFSP the opportunity

Cristin v. Everglades Correctional Inst./Div. of Risk Mgmt.,
___So.3d___ (Fla. 1st DCA 12/31/2020)
Medical Evidence/Daubert/EMAs
The DCA reversed and remanded the case for the
JCC to rule on the claimant’s Daubert objections to the
opinion testimony of the E/C’s IME. The parties each
obtained IMEs following the E/C’s denial of compensability. The central issue was whether the claimant/correction officer’s workplace syncope, fall, and seizures were
due to a pre-accident treatment regimen for prostate
cancer (the “Gerson regimen,” which included a vegan
diet, supplements, and two or more daily coffee enemas).
The E/C’s IME, Dr. Fischer, testified the syncope was
due to a combination of the treatment, weight loss, and
dehydration and a prior diagnosis of hypertension. The
claimant’s IME, Dr. Nedd, testified the cause of the
syncope episode was unclear but likely due to workplace
stressors (an alleged altercation) prior to the episode.
He disagreed with Dr. Fischer’s testimony. During Dr.
Fischer’s testimony, the claimant asserted a Daubert
objection, alleging the doctor provided only “pure opinion
testimony.” The E/C subsequently sought appointment
of an EMA. The claimant again objected under Daubert,
but the JCC ruled the claimant needed to perfect or
clarify the motion. The JCC denied a subsequent Daubert
WORKERS’ COMPENSATION SECTION
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it should apply federal law to determine whether the
release barred the claim. Although a Florida statute, like
FCRA, is to be given the same construction as federal
courts would give the federal act after which FCRA was
patterned, the issue in this case was the interpretation of
the release, which is governed by state law. Under Florida
law, the DCA held the trial court did not err in entering
summary judgment based on the unambiguous release.

Case Law Update, continued
to pay unpaid premium, this was a condition precedent
that was not met. The DCA rejected that theory, as
cancellation was not expressly conditioned on a second
nonpayment. The only condition precedent was a 10-day
mailing requirement that Norguard fulfilled. In regard
to promissory estoppel, the elements are (1) a promise
the promisor should reasonably expect to induce action
or forbearance, (2) action or forbearance in reliance on
the promise, and (3) injustice resulting if the promise is
not enforced. Although the DCA noted the claimant
and Jones’ assertion was technically correct, it found the
Florida Supreme Court has also required that the reasonableness of the promisee’s reliance may be analyzed.
Because the COI contained disclaimers that it was for
“informational purposes only” and Jones was familiar with
such disclaimers, the finding of reasonable reliance was
supported by competent, substantial evidence. The DCA
found case law Atlantic Masonry v. Miller Construction,
558 So.2d 433 (Fla. 1st DCA 1990), and Criterion Leasing Group v. Gulf Coast Plastering & Drywall, 582 So.2d
799 (Fla. 1st DCA 1991), asserted by the claimant and
Jones inapplicable to the COI at hand.

Ali v. American Airlines and Sedgwick CMS, (Fla. 1st
DCA 3/17/2021)
Award of Fees/Costs
The claimant filed three PFBs, and the E/C provided
the benefits within 30 days. The claimant sought attorney’s fees and costs related to the PFBs, but the
JCC denied the request. The DCA reversed the JCC’s
order, holding that the claimant was the prevailing party
because the benefits were provided after the filing of the
PFBs. Therefore, the claimant was entitled to an award
of costs. The DCA further stated that attorney’s fees
and costs incurred in obtaining an award of costs may
also be awarded.
W. Rogers Turner, Jr., is a shareholder in
the Winter Park office of Hurley, Rogner,
Miller, Cox & Waranch PA. He is board
certified by The Florida Bar as a specialist in workers’ compensation law and is
AV rated by Martindale Hubbell. He is
a member of The Florida Bar’s Workers’
Compensation Section Executive Council, past chair of the Board Certification
Committee, and vice president of the Judge William Wieland
American Inn of Court. Rogers earned the B.A. in German
and history from Tulane University, the M.P.A. with a concentration in health policy from Florida State University,
and the J.D. from Stetson University College of Law.

Colon V. City of Riviera Beach, ___So.3d___ (Fla. 4th
DCA 3/10/21)
General Releases/Enforceability
The DCA affirmed summary judgment in favor of the
defendant city. The plaintiff sued the city for violations of
the Florida Civil Rights Act. The trial court determined
that a release signed by the appellant in connection
with a settlement of a workers’ compensation claim
that expressly released the City from any claim alleging discrimination was “plain, unambiguous and binding
under state law.” The DCA rejected the argument that
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