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I do solemnly swear:

I will support the Constitution of the United States and the Constitution of the State of Florida;

I will maintain the respect due to courts of justice and judicial officers;

I will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, 
nor any defense except such as I believe to be honestly debatable under the law of the land;

I will employ for the purpose of maintaining the causes confided to me such means only as 
are consistent with truth and honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law;

I will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 
knowledge and approval;

To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in 
court, but also in all written and oral communications;

I will abstain from all offensive personality and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which 
I am charged;

I will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay anyone’s cause for lucre or malice. So help me God.

Oath of Admission to The Florida Bar
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“To opposing parties and their counsel, I pledge fairness, 
integrity, and civility, not only in court, but also in all writ-
ten and oral communication.” We recite these words when 
we take the Oath of Admission to The Florida Bar as new 
practitioners. Unfortunately, as we progress in our careers, 
these words can be forgotten or, even worse, ignored. It 
is incumbent upon us to take these words to heart and 
practice with the same fairness, integrity, and civility now 
as we did when we were wide-eyed rookies. These words 
are principles we should use every day as we practice in our 
chosen profession. Also, these words should not apply only 
to opposing parties and their counsel, but also to all parties: 
court reporters, physicians, office runners, and pretty much 
everyone else with whom we share this planet.

Specifically on the topic of court reporters, it has been 
brought to the Executive Council’s attention that some 
workers’ compensation practitioners have been less than 
civil toward court reporters when conducting depositions. In 
this edition of the News & 440 Report, we will address some 
of the concerns that court reporters have and will educate 
practitioners on how oaths can be taken. Technology and 
the pandemic have created a new way of doing business, and 
we all have to be mindful of policies and procedures in this 
new era. As a whole, we are a very congenial practice group; 
however, a few bad apples can spoil the bushel. So, I’ve said 
it before and I’ll say it again, treat others as you want to be 
treated. We may not always agree with each other, but try to 
understand when court reporters say they can’t swear some-
one in if they don’t see them in person or via video. Don’t ask 
court reporters to violate their rules of professional conduct, 
and if you do ask them, don’t expect them to comply.

Anticipating that we all can remember our oath and play 
nicely with each other, let’s move along to more pleasant 
thoughts. We are already one month into a new year. 
2020 posed many challenges both professionally and 
personally. While we are sure to face new challenges in 
2021 (and certainly already have), know that The Florida 
Bar offers valuable resources to all practitioners and is 
striving to develop new programs to assist its members.

From a section standpoint, starting in January, we began 

rolling out the Workers’ Compensation Section’s Judicial 
Town Halls. Our Town Halls provide a moderated web-
based forum where practitioners can learn more about each 
judge of compensation claims as well as district policies and 
procedures. We hope to have at least one Town Hall per 
month, and dates will be provided on the section’s website 
as well as via email blast as soon as plans are finalized.

We also hope to hold the 2021 Florida Bar Workers’ Com-
pensation Forum in person. While Zoom calls and Webex 
meetings are the way of the future, there is no substitute 
for in-person meetings. As soon as a decision on the Forum 
and its format has been made, the section will be notified; 
however, the tentative dates for the event are April 15-16 at 
the Omni Orlando Resort at ChampionsGate.

As we look to the future, I hope that the struggles so many 
have faced in 2020 will soon pass. I hope we are all together 
in April sharing war stories over our favorite beverage at 
David’s. And yes, I am even looking forward to the Marriott 
lobby bar, even though we have to wait till December. My 
kids recently told me they missed the comp convention this 
year ... just wait till they find out that is where I am taking 
them for Christmas vacation!

Sincerely,

Philip R. Augustine
Section Chair

Philip R. Augustine
MESSAGE FROM THE CHAIRMESSAGE FROM THE CHAIR

Come together with your colleagues and join the 
Workers’ Compensation Section TODAY!

Visit www.flworkerscomp.org/membership
for more information

https://www.flworkerscomp.org/membership
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Sean P. McCormack
MESSAGE FROM THE EDITORMESSAGE FROM THE EDITOR

This edition’s cover features recently joined members of 
our section taking the Oath of Admission to The Florida Bar 
and being sworn in as attorneys. We think it is important 
to revisit the Oath as we begin a new year. This past year 
brought conflict, unprecedented deaths from the corona-
virus pandemic, social distancing fatigue, multiple crises, 
and economic stress, which can undoubtedly impact our 
professional lives and how we deal with our adversaries. We 
start off the new year by bringing us back to the moment 
when we officially became attorneys. The Oath provides us 
with principles to follow and informs the rules we obey in 
the practice of law. The Oath reminds us to treat each other 
fairly and with professional courtesy. The Oath reminds 
practitioners that we entered this profession to help people 
and to provide representation for our clients in need.

From the claimant’s perspective, our clients come to us 
injured and at a low point in their lives. From the defense’s 
perspective, our clients seek zealous representation in de-
fending claims and/or a thorough investigation as the basis 
for denying or delivering benefits into the hands of injured 
workers. When we overlook our clients and make the cases 
about us, we see unprofessionalism and misconduct occur-
ring. When we emotionally and quickly react to an email or 
an undesirable outcome of a case, we see more misconduct 
and unprofessional behavior. How we deal with each other 
in litigation and through our communications shows our 
newer generation of attorneys what is acceptable behavior 
in our workers’ compensation practice.

The terms ethics and professionalism are often used inter-
changeably. Ethics are a written code of regulations whereas 
professionalism includes one’s behavior, skills, traits, and 
character. Ethics strengthens professionalism. In this edi-
tion, we include articles discussing professionalism within 
our practice, and Judge David Langham provides guidance 
for dealing with the process of swearing in witnesses dur-
ing proceedings. An article regarding the Inns of Court by 
Judge Neal Pitts discusses the purpose and creation of the 
Inns and how they are positively impacting our practices 
and relationships with each other during litigation. We have 
spotlighted the five workers’ compensation Inns of Court in 

our state (and hope to welcome new chapters). Articles re-
garding professional conduct in our virtual environments and 
social media are included, as well as an article that discusses 
misconduct by attorneys, which focuses on what attorneys 
are willing to risk to win their cases and the negative results 
of reacting emotionally.

Finally, COVID-19 continues to impact our practices, 
and so we have included articles regarding telephonic me-
diations and compensability of COVID-19 claims. We also 
have our Health & Wellness section, part 2 of Tracey Hyde’s 
presentation on attorney’s fees, an informative article by 
James Lovely about applying appropriate discount rates 
to compute present value of future benefits, the Judge’s 
Corner, and the 440 Q&A.

What type of bar do we want to leave the younger gen-
eration of new attorneys entering our practice? Does our 
conduct demonstrate acceptable behavior? What can be 
done to prevent misconduct and unethical behavior? We 
hope this edition’s theme, Focusing on Professionalism, 
helps answers those questions and serves as a model for 
professional conduct. Thank you to everyone who contrib-
uted articles to make possible this edition that focuses on 
such an important topic.

On The COver...
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I do solemnly swear:

I will support the Constitution of the United States and the Constitution of the State of Florida;

I will maintain the respect due to courts of justice and judicial officers;

I will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, 
nor any defense except such as I believe to be honestly debatable under the law of the land;

I will employ for the purpose of maintaining the causes confided to me such means only as 
are consistent with truth and honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law;

I will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 
knowledge and approval;

To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in 
court, but also in all written and oral communications;

I will abstain from all offensive personality and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which 
I am charged;

I will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay anyone’s cause for lucre or malice. So help me God.

Oath of Admission to The Florida Bar
Top left: Judge Robert Dietz admin-
isters the Oath of Admission to The 
Florida Bar to Gabriela C. Sifontes of 
Walker, Revels, Greninger & Netcher 
PLLC.
Bottom left: Former judge and current 
mediator, the Honorable Jim Case, ad-
ministers the Oath of Admission to The 
Florida Bar to Sofia Rogner of HR Law.
Center: Brooke A. Shegda of Bolton, 
Helm, & Augustine LLP proudly dis-

plays her newly signed Oath of Admission to The Florida Bar.
Top right: James R. Smejkal of the Law Office of Dennis Dean Smejkal, 

P.A., takes the Oath of Admission to The Florida Bar.
Bottom right: Judge Neil Pitts congratulates newly sworn member of The 

Florida Bar Dena Smejkal of the Law Office of Dennis Dean Smejkal, 
P.A.
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... continued, next page

The Inns of Court Have Found a Receptive Audience in the 
Florida Workers’ Compensation Bar

by Judge Neal Pitts

For both workers’ compensation practitioners and 
judges, an evolving and shaking landscape is occurring, 
and in some ways dramatically, in the workers’ com-
pensation arena from ever-changing technology, public 
policy, economic pressures, political and social discourse, 
and lastly the pandemic shutdowns. Additionally, the 
advent and the prevalence of electronic communica-
tion and social media are inevitably causing changes in 
the practice of law and in ways that do not enhance the 
overarching goal of our adversarial system to allow well-
prepared and professional legal advocates to represent 
their parties’ positions before an impartial judge to arrive 
at the truth of the case.

As a result of these pressures, we often observe unpro-
fessional and discourteous conduct in the practice of law. 
This conduct does not take place in front of judges, but 
is occurring in depositions and in personal interactions 
and communications.

As individuals, we are limited in the type of influence 
we can exert; however, by joining with like-minded col-
leagues and the Bar, we can help shape these changes in 
ways that benefit and enhance the skills, practices, and 
both our individual and the system’s reputation by up-
holding and advocating values of professionalism, ethics, 
civility, and excellence.

One of the organizations whose historic mission is not 
only to uphold these values but also to inculcate these 
values in the rising generations of young lawyers is the 
American Inns of Court (AIC). The mission of the AIC 
is to “inspire the legal community to advance the rule 
of law by achieving the highest level of professionalism 
through example, education, and mentoring.”

The AIC was first conceived in the late 1970’s among 
the United States’ members of the Anglo-American 
Exchange of Lawyers and Judges, including Chief Justice 
of the United States Warren E. Burger and Judge J. Clif-
ford Wallace of the U.S. Court of Appeals for the Ninth 
Circuit. After having concerns as to the deterioration of 

professionalism and civility in the American Bar, Chief 
Justice Warren and others were given the opportunity 
to observe how barristers were mentored and trained in 
England through a system with origins that have been 
traced as far back as 1422.

In Florida, perceiving the need for the promotion and 
development of professionalism and community among 
those who primarily practice in the area of workers’ 
compensation law, the first specialty Inn of Court was 
chartered in Jacksonville on October 26, 2006, and was 
named the Robert E. Williams American Inn of Court 
(REW). It limited its members to those who practice 
primarily workers’ compensation. Its beginnings were in 
the living room of Mr. John “Jake” Schickel, a prominent 
attorney, who along with a handful of others launched a 
whole new venture. It has grown considerably since that 
time and has achieved the coveted platinum status.

When the author was initially appointed a judge of 
compensation claims (JCC) in 2009, it was in the 
Jacksonville district. I became a member of the Inn and 
remain an honorary member of such Inn. I have fond 
memories of the time spent in Jacksonville, and a large 
part of those memories are the Inn’s dinner meetings.

When I transferred to the Orlando district, I began 
an effort to start another local AIC patterned after the 
REW Inn. The effort similarly involved a small beginning 
conducted at the end of a workday in the basement of 
Mr. Glen Wieland and attended by a small number of 
attorneys and Ms. Pamela Wittman with the AIC Na-
tional Office. The Judge William Wieland American Inn 
of Court (JWW) became the fruit of this initial meet-
ing. It is named for a beloved former JCC who served 
the Orlando district honorably for many years. The 
JWW has grown to its current size of 95. The Inn has 
just achieved silver status under the presidency of Ms. 
Kellye Shoemaker.

Focusing on ProfessionalismProfessionalism
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The Inns, continued

There currently are five AIC whose members are 
limited to persons who practice primarily in workers’ 
compensation. These inns are in Jacksonville, Orlando, 
Tampa, Miami, and the Treasure Coast. While each Inn 
reflects the culture of its geographical area, all reflect the 
overarching values espoused by the national organization. 
A separate article provides the reader with the details 
of each of these inns. It should be noted that there are 
only 10 such Inns in the entire United States, with five 
in Florida! It is clear that this movement in Florida is 
unmatched anywhere else in the United States.

The promotion of professionalism, which includes in 
its definition competency, civility, and preparedness, is 
a vital mission of the Inns. As such, continuing educa-
tion is a big part of professionalism and is a vital part of 
each meeting.

The Inns’ mission is much more than professionalism, 
however, as important as the goal is. Community is also 
a big focus. The dinner meetings, various committees’ 
assignments, and other activities are designed to allow 
claimant and employer/carrier attorneys, mediators, and 
judges to meet with one another outside of the court-
room and other legal settings. Such environment permits 
working relationships to develop naturally, improving 
communication between attorneys and between the 
bench and bar. A byproduct of this community is that 
it often fosters resolution of cases that otherwise might 
end in trials that inherently produce winners and losers. 
It also allows for members to become better acquainted 
with each other on a personal level, which often elevates 
the professional relationships.

Finally, a vital part of the Inn movement, from its 
beginnings in England, has been mentorship. Given 
the current economics of law, lawyers in general, and 
in the workers’ compensation practice in particular, 
often receive sparse training and mentorship. The Inn 
has become a vehicle by which this shortcoming may be 
corrected. This mentorship between a seasoned attor-
ney and a young lawyer should involve much more than 
simply advice on the legal practice. Rather, there is much 
wisdom that can be transmitted in such relationship that 

is invaluable to the young lawyer and rewarding to the 
seasoned attorney.

There is no question with the growth from one Inn to 
five in the state, and the increase in membership in the 
various Inns, that the legal community finds that these 
principles work and that the benefits are tangible and 
worthwhile. These are the primary reasons why I believe 
that throughout the different geographical locations 
that time and treasure are being devoted to the creation, 
development, and growth in membership of the various 
local Inns.

One such event that fosters community on a statewide 
basis is the now annual luncheon held during the WCI 
Conference in Orlando. The attendees include the Inn 
members, Florida JCCs, the judges from the 1st District 
Court of Appeal and its workers’ compensation unit, 
and the executive council of the Workers’ Compensa-
tion Section of The Florida Bar. Many prominent judges 
have provided the keynote speech at this event. It has 
become a new fixture of the WCI Conference every 
year. This luncheon allows for all of the various “players” 
in the workers’ compensation community to meet one 
another in a more informal setting. This explains why the 
luncheon has become a much looked forward to event.

While there currently are five AIC throughout Florida, 
it is hoped that the expansion of these Inns is by no means 
over. There are many other geographical areas that would 
benefit from the establishment of a local Inn. All it takes 
is a willingness to do so. All the necessary assistance to 
complete such a project will be extended by the other 
AIC.

Judge Neal Pitts has been a member of 
The Florida Bar since May 31, 1979, has 
been awarded an AV rating from Mar-
tindale Hubbell, and is listed in The Bar 
Registry of Preeminent Lawyers in both 
the Peer Review and the Judicial editions. 
He is a fellow of the College of Workers’ 
Compensation Lawyers. He practiced 

civil trial law in Orlando, Florida, until his appointment as 
a judge of compensation claims for the Jacksonville District 
Office effective November 1, 2009. On December 1, 2010, 
he transferred to the Orlando District Office where he  
continues to serve.

Focusing on ProfessionalismProfessionalism
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To learn more about the five Inns of Court in Florida, 
we asked a leader within each chapter to respond to the 
following questions:
1. What is the name of your Inn, and is there any 

significance to the name?
2. What year did your Inn start?
3. How many members are in your Inn?
4. What is the mission of your Inn?
5. Tell us about your Inn.

JACKSONVILLE, Andy Goshen, 
Vice President
1.  The E. Robert Williams American 
Inn of Court. Bob Williams (as he was 
known to all) was a lawyer that we in 
Northeast Florida thought of as the 
person who most demonstrated the 
right way to practice. Year after year 
he was an effective advocate while us-
ing high standards of collegiality and 
professionalism. When it came time 
to name the Inn, it was an easy choice.
2. Established 2007, 13th year.
3. 56 full-time active members with 
approximately another 30 active 
honorary members.
4. Our bylaws reflect that we take 
our mission from the national AIOC 
mission statement: “The American 

Inns of Court inspire the legal community to advance 
the rule of law by achieving the highest level of profes-
sionalism through example, education, and mentoring.”
5. Our Inn has been active in mentoring by coaching 
the moot court team at Florida Coastal, and we are 
joined by several student members from that law school 
as members every year. We participate in a regular vol-
unteer charity event with the Child Cancer Fund, and 
have participated in a holiday gift program for seniors. ... continued, next page

Meet Our Inns of Court Chapters

We often have had dynamic speakers from the First DCA 
and judges from around the state. We have hosted a Joint 
Inn meeting with several other Inns featuring women in 
the law. Early in our history, we took a memorable trip 
to England and Ireland and met with members of their 
Inn organization for a presentation on the system of law 
that gave birth to our own and the Inns of Court move-
ment. Our own creative members have put on programs 
on practice tips, diversity, the law in movies, judges’ pet 
peeves, and game show style seminars to keep it lively. Our 
Inn has been awarded the prestigious Platinum Achieving 
Excellence award many times.

ORLANDO, Glen Wieland, Treasurer
1. Judge William Wieland American Inn 
of Court. Judge Wieland was a long-
term judge of compensation claims in 
the Orlando office who held a very high 
standard for professionalism, integrity, 
and honesty.
2. We met for the first time in October 
2013 and applied for a charter a month 
later.
3. We have 98 members, which in-
cludes five judges.
4.a To promote professionalism and ci-
vility with lawyers, judges, law students, 
and the community.
4.b To provide educational experiences 
to improve and enhance the abilities of 
lawyers and judges.
4.c To foster a greater understanding 
and appreciation of the adversary sys-

tem with emphasis on ethics, civility, and professionalism.
4.d. To preserve and transmit ethical values from one 
generation of legal professionals to the next generation.
4.e. And, to promote interaction and collegiality among 

Andy Goshen

 Bob Williams

Glen Wieland

Judge William 
Wieland

Focusing on ProfessionalismProfessionalism
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Meet Our Inns, continued

all legal professionals in order to minimize misapprehen-
sions, misconceptions, and failures of communication that 
tend to obstruct the effective practice of law.
5.a. We have sponsored an annual Halloween candy drive 
providing over 5,000 pounds of candy to Give Kids the 
World along with cash donations to allow GKTW the ability 
to serve needy families.
5.b.  We have had volunteer work days providing needed 
help at Give Kids the World.
5.c. We have CLE presentations and have had many guest 
speakers at our meetings including local elected officials 
and outside judges and professionals.
5.d. We hold mentoring opportunities for lawyers, includ-
ing younger lawyers, to provide education and counseling 
on ethics and professionalism.

TREASURE COAST, Alison Schefer, 
Vice President
1. Robert McAliley Inn of Court. The 
Inn is named after the distinguished 
Judge of Compensation Claims, 
Robert McAliley, who embodied le-
gal excellence and civility during his 
longstanding tenure as a judge in the 
Treasure Coast.
2. We started our Inn this year, 2020.
3. 32 and growing.
4. Our mission is to foster excellence 
in professionalism, ethics, civility, and 
legal skills.
5.  We began our Inn this year and had 
our inaugural meeting on October 28, 
2020, with a keynote speech from 
Robert McAliley and a welcome from 
Pam Whitmann from the National Inns 
of Court. Our service project is Project 
LIFT, which is a local charity that is 

dedicated to improving lives of at-risk teens and their 
families by replacing negative behaviors with positive 
tools so they make healthy life decisions and become 
independent, productive members of our community. 

During our meeting on January 27, 2021, we com-
menced our pupilage groups and CLEs.

MIAMI, Judge Jeffrey Jacobs,  
President-Elect
1. Richard A. Sicking Inn of Court. 
Our Inn is named for Richard Sicking 
to honor his tremendous accomplish-
ments and dedication to the practice 
of law in general and particularly to 
workers’ compensation law. Mr. Sick-
ing’s outstanding knowledge, skill, and 
professionalism, and his mentorship 
to generations of lawyers embody the 
goals of our Inn.
2. January 2018.
3. 57.
4. Our mission is to promote excel-
lence in legal advocacy with an empha-
sis on civility, ethics, professionalism, 
knowledge, and legal skills.
5. Our Inn’s masters and barristers 
mentor our associate members. Our Inn 
also supports a charitable organization, 

Take Stock in Children. We have recently begun to provide 
continuing legal education.

TAMPA, Judge Robert Arthur,  
President
1.  Tampa Bay Workers’ Compensation 
and Disability Inns of Court
2.  2016.
3. 34 including attorneys and JCCs 
from Tampa, St. Petersburg, Sarasota, 
and Lakeland districts.
4. Establish a society of judges, law-
yers, legal educators, law students, and 
others to promote excellence in legal 

advocacy, and to promote greater understanding of and 
appreciation for the adversary system with particular em-
phasis on ethics, civility, professionalism, and collegiality 
among all legal professionals.
5. Each meeting includes a presentation by Inn members 
or guest speakers directed toward the mission of the Inn.

Alison Schefer

Judge Robert 
McAliley

Judge Jeffrey 
Jacobs

Richard A.  
Sicking

Judge Robert 
Arthur

Focusing on ProfessionalismProfessionalism
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... continued, next page

Swearing Witnesses—
Differing Perspectives Can Lead to Conflicts

by Judge David Lanham

I have recently been educated regarding perspectives 
on swearing witnesses. The COVID-19/SARS-CoV-2 
pandemic has changed much of what we do in the practice 
of workers’ compensation law. Of course, the perspective 
of this office is consistently and persistently upon the 
presentation of evidence, and thus admissibility. It is pos-
sible that this focus is primary for attorneys also. In each 
of our respective roles, we must remain conscious of the 
roles of other professionals, and the rules, regulations, and 
statutes that direct them. Focused-forward, collectively, 
on getting cases prepared and heard, various professions 
may face dissimilar laws and constraints.

Additionally, in the midst of this pandemic, tempers are 
short, frustrations are daily, and disagreements may arise. 
It is entirely possible one might disagree with the statu-
tory interpretation or discussions surrounding professional 
limitations or authorities; however, it is never appropriate 
to bully anyone into behavior that they sincerely believe 
to be a violation of the law, their licensure, ethical respon-
sibilities, or morals.

The 60 Q Rules afford the parties opportunities to 
stipulate to the administration of the witness oath tele-
phonically. Rule 60Q6.116(3). This stipulation language 
is, however, specific to the administration of the oath “by 
the judge”: “parties stipulate to administration of the oath 
telephonically by the judge.” In that instance, it is the judge 
who would assume responsibility for the administration of 
the oath.

There is also stipulation suggestion in Rule 60Q6.114(2)
(b). This rule is specific to depositions and generally 
requires “the oath shall be administered in the physical 
presence of the witness by a notary public or other person 
authorized by law.” The rule affords an exception if “the 
parties stipulate to administration of the oath telephoni-
cally.” The rule is permissive. The courts have noted that 
“it is, of course, ‘axiomatic that an administrative rule 
cannot . . . contravene the provisions of a statute.’” There 
is no telephonic oath preclusion under the 60Q rules; 

thus admissibility is not impaired by such a stipulation 
and administration of oath. These rules do not, cannot, 
contravene or control any statutory provision.

I now understand that these rules are being cited, cre-
ating conflict and difficulty for Florida court reporters. I 
understand that some of them feel caught in the middle 
between their obligations under their licensure and these 
rules.

The conflict is based upon the legality or permissibility 
of administering a telephonic oath. Court reporters in 
Florida have the ability to administer oath because they 
are notaries public. section 92.50, Fla. Stat. Their actions 
are governed and controlled by the statutes regarding 
notaries. In 1992, Attorney General (AG) Robert Butter-
worth issued an Advisory Legal Opinion (AGO-92-95). It 
was his opinion that a notary may not administer an oath 
telephonically “to a person who is not in the presence of 
the notary,” “even though the attorneys for all interested 
parties stipulate as to the person’s identity.” Thus, Florida 
notaries believe they are legally precluded from adminis-
tering an oath telephonically. The AG cited section 117.05, 
Fla. Stat. Attorneys, apparently, believe otherwise, and 
that difference of opinion is leading to conflicts.

The AGO expresses the purpose behind section 117.05: 
“the key to a valid oath is that perjury will lie for its falsity.” 
Citations omitted. The point, according to the AG, is “not 
. . . that the officer knows him to be the person he repre-
sents himself to be, but that he can be certainly identified 
as the person who actually took the oath.” For that, the 
attorney general cited a tertiary legal authority, a legal 
encyclopedia. While that may seem dubious authority to 
some, it is nonetheless the opinion of Florida’s attorney 
general.

As an analogy, consider that the parties to a claim could 
stipulate to any doctor providing care and treatment; 
however, consider the parties stipulating to a chiropractor 
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providing surgical removal of a lumbar disc. Imagine the 
two attorneys confronted by a chiropractor explaining “I 
am not permitted to perform surgery, and could lose my 
license for doing so.” Certainly, no lawyer would take it 
upon her/himself  to argue with the chiropractor regard-
ing her/his personal beliefs as to what the doctor can and 
cannot legally do. Whether the doctor’s licensure allows 
her/him to perform any specific act (surgery) is a decision 
for that professional.

It is suggested that the same outcome would be appro-
priate if a court reporter or notary declines to administer 
an oath telephonically based upon the impact such action 
could have upon her/his licensure.

Anecdotally, there is an allegation of a notary public 
who recently administered a telephonic oath in Florida. 
Although the two attorneys allegedly stipulated to this 
reporter doing so, one of them thereafter reported the 
notary to the state. The notary reports that she was sus-
pended for a significant period of time, and suffered the 
impacts, professional and pecuniary, of that punishment. 
Most of us work in order to produce income, feed our 
families, etc. No one wishes to have her/his ability to earn 
a living impacted by such a license suspension. It is particu-
larly inappropriate if the individual believes her/his action 
is illegal or unethical, and proceeds forward only because 
someone is bullying, cajoling, or threatening her/him.

The solutions presented include at least seven potential 
alternatives. They are presented here in order of descend-
ing probable expense.

Solution one. Arrange for the witness and the court 
reporter/notary to be physically in each other’s presence. 
This allows the notary the full opportunity to verify the 
witness’s identity, view her/his identification documents 
if necessary, and to later attest to who actually took the 
oath (if perjury is an issue). This, of course, has long been 
the accepted norm in deposition testimony; however, 
instances of impracticality arose even before COVID-19/
SARS-CoV-2.

Solution two. The parties can verify that their selected 
notary/court reporter is certified pursuant to the online 
notary statute passed in 2019 (Part II of Chapter 117). 

This is complicated by some notaries’ perceptions that 
these provisions are focused upon notarization of docu-
ments, and their conclusion that obtaining this credential 
is expensive and time-consuming. Some notaries have 
also concluded that use of this process requires both 
record-keeping of the online interaction and engagement 
of an independent third-party vendor (potentially adding 
expense).

Solution three. Arrange for the witness to have ac-
cess to a computer with a webcam (tacitly endorsed by 
AGO-92-95. This would allow the deposition to be taken 
via Zoom, Webex, Google Meets, or similar platform. An 
added advantage over a telephonic interaction is that all 
parties are able to view the witness, facial expressions, and 
the general atmosphere of the proceeding. The potential 
downside of this solution includes the cost/accessibility 
of hardware and the presence of accessible and sufficient 
bandwidth. Furthermore, this solution may be dependent 
upon the Florida Supreme Court’s emergency order 
regarding proceedings during the COVID-19 pandemic 
(Administrative Order SC20-16).

Solution four. The parties can arrange for, and facilitate, 
the use of a (smart) telephone that allows video such as 
Zoom, FaceTime, etc. That technology can be engaged 
at the outset to allow the notary to (1) view the witness’s 
identification, and (2) administer the oath. (likewise 
tacitly endorsed by AGO-92-95). A complication of 
this methodology is the potential that a witness may lack 
such video phone technology. Furthermore, this solution 
is also believed by some to be similarly dependent upon 
the Court’s AO SC20-16.

Solution five is the least expensive and simplest of all. 
Pursuant to section 92.525, Fla. Stat., the testimony can 
be elicited without an oath. The witness can then be re-
quired to read and sign the resulting deposition transcript, 
which contains a specific jurat rendering the transcript 
sworn in retrospect (as a document). The downside of 
this process is that it requires the expense and time of 
transcription in instances when that might not otherwise 
be necessary. There is also the potential for a witness to 
make alterations or changes in the transcribed testimony. 
A witness might likewise elect not to sign the document.
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Solution six. Any attorney who wishes to may obtain a 
notary license. The attorney would thus be in the position 
to interpret the provisions of section 117.105, Fla. Stat., 
and could be individually responsible for any consequences 
as a result of oath administration that was later deemed 
inappropriate.

Solution seven. Without the potential for the application 
of perjury, the parties may likewise stipulate to be bound 
by a witness’s statements despite the absence of any oath 
or jurat. Such a stipulation would likely render such state-
ment admissible at trial. Citrus World, Inc. v. Mullins, 704 
So. 2d 128, 128 (Fla. 1st DCA 1997). Some attorneys 
may be unwilling to proceed in this manner as it would 
not subject the witness to the corresponding penalty of 
perjury. Of course, there remain potential repercussions 
regarding such statements. section 440.105, Fla. Stat.

It is also critical to remember that the law in our federal-
ist system is sometimes not consistent from state to state. 
Florida law may limit the authority of a Florida notary in 
a manner that Maryland’s (strictly for example) may not. 
The notary engaged to administer an oath may be bound 
by laws that are different (more or less restrictive) than 
Florida’s. Thus, the constraints and concerns expressed 
here may or may not be helpful if the witness being de-
posed is currently outside of Florida.

From the standpoint of the attorney, there may be a 
variety of concerns or requisites. While everyone should 
respect those concerns, it is important to similarly respect 
the concerns of a notary hired to administer an oath or to 

Swearing Witnesses, continued also report a deposition. Each of these solutions presents 
the potential for expense. It is likely that none of these will 
be seen as the perfect solution; however, in this time of 
pandemic it is really not an issue of finding perfection. In 
this time, it is an issue of finding a cost-effective solution 
(in the particular circumstance) by which each party may 
move the matter forward.

It is for the attorneys to worry about procuring tes-
timony, addressing admission ability, and overcoming 
objections. For this practical purpose, the stipulation is 
perhaps efficacious. Conversely, it is for the notary public 
to decide what she or he may appropriately and legally 
do. It is suggested that it is not the notary’s role to render 
advice to counsel regarding admissibility challenges, and 
likewise it is as seemingly inappropriate for the attorneys 
to render the notary advice regarding the appropriateness 
of various methods of oath administration.

As a practical matter, determining how and if an oath 
will be administered would likely be a sound conversation 
topic long before the parties are present and ready to begin 
a deposition. Communication, discussion, and interaction 
should facilitate appropriate attainment of everyone’s 
goals, within the scope of everyone’s corresponding 
constraints or restrictions, under whatever state laws are 

applicable to a given situation.
Judge David Langham is the deputy chief 
judge of compensation claims for the Flor-
ida Office of Judges of Compensation 
Claims and Division of Administrative 
Hearings. Contact him at david.lang-
ham@doah.state.fl.us.
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Winning at All Costs Isn’t Really Winning
by Sean P. McCormack

“It takes 20 years to build a reputation and five min-
utes to ruin it. If you think about that, you’ll do things 
differently.”

How many of us have heard this saying from Warren 
Buffet? Litigation amid time constraints is stressful. Ob-
taining a successful outcome for your client is stressful. 
Attacks and insults from opposing counsel are stressful. 
What are we as practitioners willing to do to reach a de-
sired outcome? Where is the line between being a zealous 
advocate and violating the Florida Rules of Professional 
Conduct? A review of recent disciplinary actions and 
the Rules of Professional Conduct regarding Rule 4-3.4 
Fairness to Opposing Party and Counsel1 and Rule 4-8.4 
Misconduct2 can help us answer those questions. Three 
recent examples of misconduct and unfairness by Florida 
attorneys illustrate how these rules apply.

In the first case, a young attorney was recently dis-
barred for negatively targeting two attorneys on social 
media, as well as impugning a circuit court judge and the 
appellate court. The relevant facts established that the 
attorney began a social media barrage on several sites 
and posted YouTube videos disparaging opposing counsel 
and the judge, and insinuating collusion and corruption 
against the attorney. The facts also established that this 
attorney was self-represented. A blog was posted that 
used expletives against opposing counsel and ended with 
the message, “See you in court, (expletive deleted).” 
There were more than nine instances of uncivility and 
personal attacks against either opposing counsel or the 
judge over the course of nine months. The referee found 
the attorney guilty of acting unlawfully and contrary to 
honesty and justice; engaging in conduct prejudicial to 
the administration of justice; and embarrassing, delaying, 
or burdening a third person or knowingly using methods 
of obtaining evidence that violate the legal rights of such 
person. Although this young attorney was a victim of 
abuse and presented evidence of personal and emotional 
issues requiring medical treatment, this was not enough 
to overcome disciplinary action. The report from the 

referee recommended a two-year suspension, but the 
Florida Supreme Court disapproved of the recommen-
dation and found disbarment the appropriate remedy.

In the second case, an attorney was suspended for six 
months and placed on one-year probation for making 
numerous derogatory remarks on social media about 
opposing counsel and in a client review on a website. 
The posts also included misrepresentations regarding the 
judge’s comments about opposing counsel. The referee 
found that during a litigated case, the attorney specifi-
cally made comments intended to humiliate, disparage, 
and embarrass her opposing counsel when comments 
were posted on a business social media website that 
included allegations of “inhumane,” “extreme,” and 
“outrageous” behavior. Additionally, the referee found 
the attorney misrepresented herself as a client when she 
posted a negative review on a client review website that 
included a rating of 1 out of 5 stars with comments that 
cited “inhumane” behavior in opposing a continuance 
and that she “would not recommend this attorney.” 
The referee found further guilt when the attorney went 
outside the comments of the judge on the record and 
inferred that the judge had found opposing counsel’s 
behavior and comments were inappropriate, when this 
was untrue. The referee indicated the comments posted 
in the online client review website were meant to embar-
rass and humiliate opposing counsel. The referee found 
these actions constituted misconduct and unfairness to 
opposing counsel.

In the final case, an attorney was found guilty of 
coaching a witness (a claims adjuster) via text during 
a telephonic deposition. The facts from the referee 
establish that while the deposition was in progress, the 
attorney sent text messages to the witness that included 
coaching and specific direction on how to respond to 
the deposition questions by the opposing attorney. 
During the deposition, the opposing attorney reported 
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being able to hear typing sounds from a cell phone and 
questioned whether the witness and the attorney were 
exchanging text messages. The attorney denied such text 
messages indicating that a text message was being sent 
to another person. The facts from the referee establish 
that the attorney then inadvertently sent a series of text 
messages to the opposing attorney that were intended 
for the witness. Subsequent production of the text mes-
sages showed that no text messages were being sent to 
another person but were only being sent to the witness 
during the deposition. The referee found the attorney 
had been dishonest when questioned directly about com-
munication via text with the witness and had coached the 
witness and advised the witness to avoid answering certain 
questions. The referee found the attorney guilty of mis-
conduct (Rule 3-4.3) and fairness to opposing counsel 
(Rule 4-3.4(a)). The referee recommended a 30-day 
suspension. The disciplinary action has not been finalized 
pending an order from the Florida Supreme Court.

These recent cases tell us that litigation can get the best 
of us and bring out the worst in us. Despite what we may 
personally feel about litigation or the practice of law, it is 
never appropriate or ethical to post negative comments 
or remarks on social media regarding another party, 
judge, counsel, etc. The attorneys who were disciplined 
engaged in dishonest and unprofessional behavior, some 
beyond the bounds of decency. So, how do we stop this 
behavior from occurring? Does the publication of dis-
ciplinary actions deter future conduct? Is winning at all 
costs and jeopardizing your reputation and license worth 
it? We may not have those answers, but we do have ways 
of reducing bad behavior—and it starts with us.

The introduction of mentorship in our respective Inns 
of Court helps teach new attorneys how to be zealous 
advocates without being impulsive, mean, or dishon-
est. Reading about disciplinary actions certainly should 
deter any thought of dishonest practices. These cases 
demonstrate it is not worth risking your reputation and 
license just to get an advantage or to get vengeance. How 
can we recognize that we may be crossing the line into 

unethical conduct? Look to past disciplinary examples, 
and review the Rules of Professional Conduct and the 
Oath of Admission to The Florida Bar. Look to warning 
signs if tensions are high or an argument begins, and don’t 
respond with a mean-spirited retort. The suggestion is to 
take a break so you do not act on impulse.

The case involving coaching a witness via text is some-
thing that has become more of a concern since the 
pandemic has resulted in in-person depositions being 
suspended. Many of us have had our suspicions that 
witness coaching may have been occurring, and now we 
have proof that it has (in at least one case). The simple 
remedy is to ask for a break and to confer with the depo-
nent during the break rather than communicating elec-
tronically during the deposition. The Florida Bar recently 
recommended best practices for remote proceedings. 
With respect to remote depositions, procedure 4.13 of 
the recommended Remote Deposition Procedures is 
instructive. It recommends that there be no electronic 
form of communication between a deponent and his or 
her attorney while the deposition takes place. Nothing 
in the recommendation prevents an attorney from com-
municating with a deponent during a break.3    

 Another suggestion (whether through your local Inns 
of Court or legal organizations) is getting together with 
your adversaries in a relaxed learning environment for 
laughs and fellowship, which can help foster the ability 
to quickly and efficiently resolve cases or prepare your 
case for final hearing. Many of us will agree that it would 
be difficult to file a sanctions motion against an attorney 
who is your professional acquaintance, or who told you 
about his or her kids’ recent sports competitions, or who 
you recently shared some laughs with over dinner. The 
disciplined attorneys discussed herein would have likely 
refrained from engaging in misconduct and unfairness to 
opposing counsel if they had a professional relationship 
and knew each other’s families.

Many of us have received disturbing or unprofessional 
emails from opposing counsel. Rather than fire off an 
immediate and emotional response, we should remem-
ber the phrase from Warren Buffet. Do you want that 

... continued, next page
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emotional response email to be printed out and filed with 
the judge? Allow a cooling off period before responding 
to such emails. Perhaps draft a response, file it in your 
draft folder, and review it the next day. Keep those im-
pulsive, emotional, and negative reactions to yourself; 
don’t immediately put them in writing. Think about how 
your email will read to your intended recipient. Look at 
the tone and keep it professional. Stay focused on the 
desired outcome of the case, such as working on getting 
the case settled or preparing for final hearing. Treat oth-
ers as you want to be treated. Avoid acting on impulse. 
Take a deep breath and pause. You don’t want the judge 
or a disciplinary board reviewing unprofessional emails 
or evaluating whether your actions arise to the level of 
misconduct or unfairness to opposing counsel or parties. 

Your reputation will thank you later.
Sean P. McCormack has been licensed to 
practice law in Florida since 2005. Mr. 
McCormack received his undergraduate 
degree from Florida Atlantic University 
in 2002 and his law degree from Barry 
University College of Law in 2005. He is 

Winning, continued a member of The Florida Bar, and is an associate with the 
firm of Colling Gilbert Wright & Carter. Mr. McCormack 
has practiced exclusively in the areas of social security dis-
ability and workers’ compensation since 2005. He is on the 
WCS Executive Council and serves as editor for the News 
& 440 Report. He is a member of the Orlando Inns of 
Court and chair of the Workers’ Compensation Section of 
the OCBA. He is president of the Orlando division of the 
Friends of 440 Scholarship charity.

Endnotes
1  FAIRNESS TO OPPOSING PARTY AND COUNSEL. A lawyer must not: 

(a) unlawfully obstruct another party’s access to evidence or otherwise unlawfully 
alter, destroy, or conceal a document or other material that the lawyer knows or 
reasonably should know is relevant to a pending or a reasonably foreseeable proceed-
ing; nor counsel or assist another person to do any such act; (b) fabricate evidence, 
counsel or assist a witness to testify falsely, or offer an inducement to a witness, (d) in 
pretrial procedure, make a frivolous discovery request or intentionally fail to comply 
with a legally proper discovery request by an opposing party; (h) present, participate 
in presenting, or threaten to present disciplinary charges under these rules solely to 
obtain an advantage in a civil matter

2  MISCONDUCT. A lawyer shall not: (c) engage in conduct involving dis-
honesty, fraud, deceit, or misrepresentation, (d) engage in conduct in connection 
with the practice of law that is prejudicial to the administration of justice, including 
to knowingly, or through callous indifference, disparage, humiliate, or discriminate 
against litigants, jurors, witnesses, court personnel, or other lawyers on any basis.

3  No participant in the deposition shall engage in a private communication, 
including but not limited to text messages, electronic mail, or the chat feature in the 
videoconferencing system, with any deponent while on the record, whether or not 
a question is pending. Nothing in this paragraph prohibits counsel for the deponent 
from conferring with the deponent during a break in the deposition, in a “breakout 
room” or otherwise, nor does it prohibit counsel from communicating with each other 
by any means during the deposition, or otherwise prevent counsel for the deponent 
from conferring with the deponent as permitted by the applicable rules of court.
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Remembering Tom Stanford
by Michael Rudolph

It is with incredible sadness that I report the death of my good friend and West Palm 
workers’ comp mediator Tom Stanford. Tom was one of the most solid men I’ve known, 
a venerable Peter Pan who was destined to stay forever young. Tom was an avid surfer 
sharing his passion with his two children. He leaves behind his wife Vicki and kids Brian 
and Brooke, and so many good friends both personal and professional. I met Tom in law 
school and through sports, workers’ comp, and our constant matching of orthopedic 
surgeries we remained close. If you saw me at the Convention or Forum, odds are I 
was with Tom. There were few better companions to have a beer with. Tom touched 
so many of us in the workers’ comp system and will be forever missed. We never know 
what demons others are battling in their minds. We must stay kind to each other and 
always be there to listen. Hang ten, Tom.
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Professionalism in the Virtual Courtroom
by Courtney Bahe

As we approach one year of managing litigation and 
our law practices during a pandemic, it’s a good time to 
remind ourselves of the continued need for professional-
ism. It’s hard to believe how quickly the time has passed, 
but for some, perhaps, it has felt like a never-ending 
episode of a legal drama on TV.

Previous articles in the News & 440 Report have ad-
dressed topics on digital or virtual means of practice, 
such as keeping organized in the email world and the use 
of remote depositions; however, another virtual format 
has entered the workers’ compensation arena—virtual 
final hearings. At this point, I’m sure many of you have 
experienced a hearing via Zoom. It appears to be a well-
liked option, but there are some who hope we return to 
in-person courtroom appearances in the near future. The 
end of the pandemic is not quite clear at this point, so we 
should plan accordingly and accept the continued neces-
sity for virtual appearances into the unknown future.

On the whole, I believe our Workers’ Compensation 
Section members interact in a professional manner. But 
there will always be a case, an opposing counsel, or a dif-
ficult circumstance that can push an attorney’s limit and 
lead him or her to say or write something unnecessary 
(and potentially embarrassing or harmful). We have all 
read the news articles or seen the videos on social media 
of people who were attending a professional meeting, 
but because of the virtual setting of appearing via Zoom 
or another platform, forgot they could be heard and/or 
seen.

I try to remind myself while appearing via Zoom to as-
sume the microphone and video are always working so as 
not to make a comment that I don’t intend the other side 
to hear. If you have not read about it, there was a criminal 
case in Miami where an attorney yelled an expletive at his 
opposing counsel during a court hearing. There have also 
been a number of instances where other people appear 
in the video or attendees are not dressed professionally. 
We should conduct ourselves while appearing virtually 
in the courtroom as though we were there in person. 
Everyone at this point is experiencing COVID fatigue, 

and perhaps some have become even more lax than 
normal while working from home since they have been 
taken out of the professional environment altogether 
except for interactions through a computer. Do not get 
too relaxed during virtual hearings, whether appearing 
from your home or your office, since this could suggest 
that you aren’t taking matters seriously. It is important 
to exhibit professionalism regardless of the location of 
your proceeding.

In preparing for a court appearance on Zoom, we should 
conduct ourselves as though we are appearing in front 
of the judge inside the courtroom. All of the witnesses, 
evidence, and personal preparations should be completed 
and ready to present as we typically do when appearing 
in person. The Office of the Judges of Compensation 
Claims got ahead of the virtual filing curve when it 
provided us an online docket where all necessary docu-
ments can be e-filed and the parties can readily access 
everything.

In a way, the Florida workers’ compensation system 
was already prepared for facing the challenges of this 
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pandemic. I have colleagues that practice in the work-
ers’ compensation system in other states, and they still 
have no online docket and some are just now beginning 
to make virtual court appearances. From that standpoint, 
we have been fortunate to be well ahead of the curve, 
and I believe we have faced only small setbacks from the 
perspective of practitioners in many other states. We 
have been able to move forward with our practices, and 
I am hopeful that the majority of you are experiencing 
only minor inconveniences as we continue to face the 
future of the pandemic. Like everyone, I hope the ad-
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Professionalism, continued ministration of the COVID-19 vaccine will provide the 
beginnings of a light at the end of the tunnel, but until 
then, please remember to continue to use professional-
ism. Eventually we will understand our new normal.

Courtney Collins Bahe, Esq., is an 
attorney in the firm of Bolton, Helm & 
Augustine LLP. She focuses her practice 
on defending large self-insureds, insur-
ance carriers, TPAs, and smaller entities 
in the area of workers’ compensation. 
She has been an active member of the 
Workers’ Compensation Section of The 

Florida Bar for over 15 years. She serves as assistant editor 
of the News & 440 Report.

The use of social media creates ethical quandaries when 
communicating with clients, other lawyers, and judges, 
or investigating other parties and witnesses through the 
discovery process.

The Florida Bar acknowledged the need for attorneys 
to supplement their legal skills training to adapt to the 
ever-increasing technological changes in the practice of 
law, and effective January 1, 2017, it mandated lawyers 
to complete three technology credits as part of their 
continuing legal education requirements.1 Technological 
knowledge is necessarily intertwined with lawyers’ du-
ties of competency and confidentiality. As part of their 
competency requirement, lawyers must “[safeguard] 
confidential information relating to the representation 
including, but not limited to, electronic transmissions 
and communications.”2 Lawyers must also “[understand] 
the benefits and risks associated with the use of technol-
ogy… .”3

Communication With Clients
The Rules Regulating the Florida Bar direct, “A lawyer 

must not reveal information relating to representation of 
a client except as stated in subdivision (b), (c), and (d), 
unless the client gives informed consent.”4 Where clients 

post information on their attorneys’ social media pages or 
comment on posts, those public communications would 
not be subject to either the attorney-client privilege or 
the attorneys’ duty to maintain confidentiality. Con-
versely, where clients send private, direct messages to 
their attorneys, those communications may be subject 
to protection of the privilege as well as from disclosure in 
response to future discovery production requests.

While not a Florida case, Romano v. Steelcase Inc.,5 is 
persuasive concerning the issue of the claimant’s expec-
tations of privacy when posting on social media sites. 
The New York Supreme Court, indicated that by posting 
information on the social networking sites, the plaintiff 
knew the information would become public.6 Addition-
ally, the court reasoned that where the content of the 
plaintiff’s social media pages contained information that 
directly contradicted her claims of permanent injuries 
and loss of enjoyment, preventing production of “private 
postings on Facebook and MySpace would be in direct 
contravention to the liberal disclosure policy in New York 
State.”7 The court therefore granted the defendant’s 

The Ethics of Social Media
by Lisa Ann Thomas
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Ethics, continued

motion for access to both the plaintiff’s current and 
historical pages, including all deleted content.8

Conversely, The Florida Bar has opined that attorneys 
may direct “pre-litigation” clients to utilize the highest 
privacy settings on their social media accounts such that 
information may be obscured from public view;9 however, 
pursuant to Rules Regulating the Florida Bar, an attorney 
must not “unlawfully obstruct another party’s access to 
evidence or otherwise unlawfully alter, destroy, or con-
ceal a document or other material that the lawyer knows 
or reasonably should know is relevant to a pending or a 
reasonably foreseeable proceeding; nor counsel or assist 
another person to do such an act.”10 Once the claim is in 
litigation, attorneys and the offending parties alike may 
be subject to sanctions where the clients delete photo-
graphs or social media accounts.11 Of note, the notion of 
the “pre-litigation” status versus “litigation” status in the 
context of workers’ compensation cases may differ from 
the regular civil litigation cases as the administrative rules 
allow for the parties to engage in pre-petition discovery.12 
As such, lawyers must take special care to ensure that 
the social media posts and data, as well as other evidence, 
are preserved so as to prevent spoliation of evidence.
Communication With Opposing Counsel

In the Oath of Admission to The Florida Bar, lawyers 
affirm, “To opposing parties and their counsel, I pledge 
fairness, integrity, and civility, not only in court, but also 
in all written and oral communications.” (Emphasis added.) 
While often less formal, social media posts are “written 
communications” contemplated by and incorporated 
into this oath when directed to opposing counsel. Pursu-
ant to the Rules Regulating the Florida Bar, “A lawyer 
shall not make a statement that the lawyer knows to be 
false or with reckless disregard as to its truth or falsity 
concerning the qualification or integrity of a judge… .”13

The Rules also direct that a lawyer shall not:
(d) engage in conduct in connection with the practice 
of law that is prejudicial to the administration of 
justice, including to knowingly, or through callous 

indifference, disparage, humiliate, or discriminate 
against litigants, jurors, witnesses, court personnel, 
or other lawyers on any basis, including but not 
limited to, on account of race, ethnicity, gender, 
religion, national origin, disability, marital status, 
sexual orientation, age, socioeconomic status, 
employment, or physical characteristic.

In July 2020, an attorney was disbarred for her re-
peated, unprovoked social media attacks against two 
other members of The Florida Bar over a nine-month pe-
riod.14 In The Florida Bar’s initial Petition for Emergency 
Suspension, one of the aggrieved attorneys filed and 
obtained a Temporary Injunction for Protection Against 
Stalking and a policy report, and the other attorney filed 
a lawsuit for libel, slander, malicious prosecution, and 
injective relief.15 In her social media posts, she alleged 
of one of the attorneys representing her former boy-
friend in a domestic relations matter, “Old White Male 
Attorney #2 steps up to the plate to harass a domestic 
violence victim with yet another baseless legal treat [sic]. 
Classy.”16 She also posted, “Oh, and opposing counsel 
blatantly, flat-out LIED on the record. The judge didn’t 
bat an eye.”17 The series of attacks continued. Rather 
than approving the referee’s recommendation of a two-
year suspension, the Florida Supreme Court found that 
the now-former attorney had engaged in multiple of-
fenses, disapproved of the referee’s finding of remorse 
as a mitigating factor, and ordered disbarment.18

Communication With Judges Through Social Media
In a 2009 ethics opinion, the majority of the Judicial 

Ethics Advisory Committee opined that judges could not 
“friend” lawyers or vice versa on social media network-
ing sites.19 The committee reasoned that such action 
“convey[ed] or permit[ted] others to convey the impres-
sion that they are in a special position to influence the 
judge,” in contravention of Canon 2B of Code of Judicial 
Conduct.20 The Fourth District Court of Appeal found 
the ethics opinion to be instructive, and in Domville v. 
State21 quashed an order denying disqualification of the 
trial judge and remanded for further proceedings. The 
Fourth DCA reasoned that the “judge’s activity on a 
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social networking site may undermine confidence in the 
judge’s neutrality.”22

In 2018, the Florida Supreme Court disproved the 
Domville case when it held that the particular nature of 
a relationship must be considered as part of the basis for 
a judicial disqualification.23 In Law Offices of Herssein and 
Herssein, P.A. v. United Services Automobile Association, 
the Court reasoned that social media “friendships” do not 
necessarily imply actual relationships.24 From a workers’ 
compensation case standpoint, this case is particularly 
impactful where the judge of compensation claims (JCC) 
is the finder of fact rather than a jury.

While not addressed in the Domville decision, another 
ethical concern arises when parties or their counsel 
connect to a judge on social media, including engaging 
in ex parte communication.25 A social media user’s news 
feed and posts may be visible to those with whom that 
person is connected.26 An update from that user could 
create a potential bias on the viewing party.27 In In Re 
the Paternity of B.J.M.: Miller v. Carroll, the Wisconsin 
Supreme Court applied the standard as outlined by the 
Supreme Court of the United States in Caperton v. A.T. 
Massey Coal Co., Inc.,28 which addressed, “whether there 
is ‘a serious risk of actual bias—based on objection and 
reasonable perceptions.’”29 Where the judge had ac-
cepted a Facebook friend request from the mother in a 
paternity suit that was before him,30 the mother reacted 
to the judge’s posts as well as shared or “liked” posts con-
cerning domestic violence that were visible to the judge,31 
and the judge failed to disclose the “friendship,”32 the 
Wisconsin Supreme Court held “that the extreme facts 
of this case rebut the presumption of judicial impartiality 
and establish a due process violation.”33

Similarly, parties may violate the Florida Guidelines for 
Professional Conduct if they attempt to communicate 
with the court through messaging applications on sub-
stantive, case-related matters that are at issue.34

Conversely, in In Re Disqualification of Kerenyi,35 the 
Ohio Supreme Court denied an affidavit of disqualifica-
tion of the trial judge where the affiant alleged, inter alia, ... continued, next page

that the judge was a Facebook friend of the victim and 
the victim had contributed to the judge’s campaign.36 
The court held that as the evidence failed to establish 
that the judge had “a close personal, political, or pro-
fessional relationship with the victim, a reasonable and 
objective observer would have no basis to question [the 
trial judge’s] ability to preside over the remainder of the 
case.”37

Using Social Media to Investigate Parties and Witnesses
In 2019, the Commercial and Federal Litigation Sec-

tion of the New York State Bar Association issued its 
Social Media Ethics Guidelines (NYSBA Guidelines). 
While not authoritative, the NYSBA Guidelines outline 
best practices and ethical considerations for lawyers par-
taking in social media activities. For example, the NYSBA 
Guidelines instruct attorneys to refrain from contacting 
“represented part[ies] to request access to review the 
non-public portion of a … social media profile unless 
express consent has been furnished by the represented 
party’s counsel.”38 This guideline is similar to the Florida 
rule regarding communication with represented parties.39

Interestingly, the NYSBA Guidelines suggest that an 
attorney may, however, contact unrepresented parties 
for access to their social media profiles. “However, the 
lawyer must use her full name and an accurate profile, 
and may not create a false profile to mask her identity.”40 
This too tracks with the Florida rules. Lawyers should not 
create false identities as this action violates the attorneys’ 
duty not to deceive or make false statements.41

In summary, social media may be an efficient way to 
communicate with clients as well as investigate parties 
and witnesses. Just be sure to be APT when using social 
media—Advise, Preserve, and Truthful. Attorneys may 
advise their clients to adjust their privacy settings prior 
to engaging in litigation, but they should direct their 
clients to preserve the information for future discovery. 
Attorneys should take special care to avoid the destruc-
tion of relevant evidence. Where data is destroyed, the 
offending parties and their counsel could be subject to 
sanctions for the discovery violations. Finally, when using 
social media as an investigative tool, attorneys may ask 
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opposing parties for access to their social media page as 
long as they are truthful, do not create false identities to 
secure the information, and do not contact a represented 
party directly.

For more information on the use social media in liti-
gation, I invite readers to review my previous article in 
the Orange County Bar Association’s publication, The 
Briefs.42
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The Light Side of Telephonic Mediations—
Are they here to stay?

by Celia M. Mendez

The day was Friday, March 13, 2020. The day when 
the chief justice of the Florida Supreme Court issued an 
administrative order that proceedings and trials would 
be halted due to the COVID-19 pandemic and the day I 
thought my mediation practice would die.

Calls and text messages were exchanged over the week-
end about Monday’s calendar. Do we cancel? No, we 
switched to telephonic mediations. Monday continued 
with more frantic calls switching in-person mediations 
to telephonic mediations for the rest of the week. And 
then, what’s this Zoom thing people are talking about? 
I quickly logged into YouTube so a teenager could teach 
me how to “Zoom.” Little by little, each day’s mediations 
were switched to telephonic for the next month. Lo and 
behold, maybe my mediation practice was on life support, 
not yet dead.

Of course, that pessimistic little voice inside my head 
kept whispering that mediations wouldn’t be the same. 
You need to be face-to-face with (at the very least) the 
claimant in order to settle claims. As a mediator, I read 
body language. I look into people’s eyes. I sense from 
reactions to what I am saying how to adjust my delivery 
to accomplish a result. How could any of this be possible 
over a telephone line?

My first morning mediation on that fateful Monday 
settled. Wow! The afternoon mediation settled. Tuesday’s 
cases settled. One day rolled into the next and cases were 
still settling. But that pesky little voice returned, telling 
me that people are scared because of the isolation and the 
shuttering of stores and businesses. When the dust settles, 
telephonic mediations won’t work and cases won’t settle. 
But the days turned into weeks, and the weeks turned 
into months. Cases did continue to settle. The rare ones 
that did not, I realized, would not have settled—even if we 
had been face-to-face—due to circumstances completely 
unrelated to COVID, isolation, and separation.

I realized that claimants still needed to settle their claims, 
court cases still couldn’t be backlogged, attorneys still 
needed to make a living, and settlements were still a fact 
of life. You can’t just stop the world from spinning.

So, what needed to change with the way I conducted 
myself in mediation conferences? I became a “super lis-
tener.” Now I listen for voice volume. What is the tone of 

voice? Is there hesitation when I ask questions? I frequently 
ask, “Do you understand? Do you have any questions?” I 
allow claimants to vent and “have their say,” so to speak.

And becoming a super listener was not just directed at 
claimants and their voices, statements, and answers. I also 
super-listened to the attorneys. During the mediations, I 
was hearing comments such as, “I’m practicing from home 
in shorts—this is great” or “I am alone in the office and 
being very productive—this is great” or “I am so glad not 
to be in an enclosed room catching whatever virus may be 
present” or the very common “I am saving a ton of time not 
stuck on the I-4 parking lot.” Similar comments were made 
in each and every mediation. Cases were still moving along.

This is phenomenal—not only is my practice off of life 
support—it is kicking!
Mediation via phone is working, but Zoom?

Although the telephonic mediations have been going 
smoothly, mediations via Zoom are not as successful. In 
the beginning, there was a learning curve, not just for me 
but for all participants. Eventually, the attorneys were 
successfully joining the Zoom conferences, but counsel 
and I often found ourselves staring at each other on our 
computer screens while the claimants struggled to get 
onto the Zoom conference. Several common factors 
were at play. Many claimants do not have a laptop with a 
built-in microphone and camera. Many do not have the 
necessary internet bandwidth to maintain participation in 
the conferences. Some barely know how to text, much 
less how to download an app. There are language barriers 
in explaining the technology. Some, I think, simply don’t 
want to appear on a screen. About 95% of the cases set 
up as Zoom mediations, in my experience, do not work 
efficiently due to technical and human factors. Usually 
the only successful ones occur when the claimant is at his 
or her attorney’s office or in a court reporter’s office. (I 
do have to mention the mediation involving a 19-year-old 
claimant who was the person most comfortable with using 
the video app format. I think we all learned a thing or two 
from him that day.)

Ease of scheduling is a huge advantage of conducting 
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mediations remotely, whether via telephone or videocon-
ference. Mediations take place while I sit in front of my 
computer. This allows me access to emails and my online 
calendar. I can respond much more quickly to scheduling 
requests and, thanks to not having commuting concerns, 
I have more time to squeeze in that extra mediation that 
MUST take place before the docket deadline.

For emergencies, no longer does the scheduling coordi-
nator need to call my office, track me down, request the 
favor, and wait to see if it is possible to accomplish. We do it 
all with an email or two. In a nutshell, there is greater flex-
ibility to accommodate the parties’ needs with telephonic 
participation.

Prior to the pandemic, I was pretty much limited to a 
maximum of two mediations a day. And if one of those me-
diations was on the east or west coast of the state, forget 
about racing back to Orlando for a 1:30 p.m. mediation. 
Telephonic appearances give the parties a sense of relax-
ation, not having to worry that I am racing to a conference 
while everyone twiddles their thumbs waiting for me to 
arrive. Nor do I worry about starting the mediation from 
my car phone, speaking to the parties and praying that 
someone doesn’t cut me off on I-4, causing me to slip an 
unfortunate exclamation into the conversation.

Another great advantage I hear from all involved parties 
is the reduction of expenses. Attorneys no longer need to 
crisscross the state, wasting time stuck in traffic. This in 
turn means no travel time expenses and no mileage ex-
penses. This cost-savings is not just for carriers. Claimants 
also benefit from reduced costs that may be subtracted 
from their gross settlement totals.

A further great advantage of telephonic mediations is 
having easier access to decision makers in management, 
with greater settlement authority. The majority of us are 
working from home or working from our offices without 
appointments causing us to be unavailable. Rarely do I 
experience the common request “give us a week to get 
more authority.” The more common request is “let me call 
you back shortly, as soon as I speak with the supervisor.”

One advantage that is patently apparent, but still de-
serves mention, is safety. The obvious safety advantage is 
the social distancing that results from telephonic appear-
ances. As a mediator, I walk into a mediation having no 
information on the claimant, or the claimant’s family, or 
even the attorneys. Let’s face it, not everyone has the same 

access to personal protection equipment, hand sanitizer, 
disinfectant spray, or sanitizing wipes. I have absolutely no 
idea whether the mediation attendees could be creating, 
in effect, a petri dish room full of germs and viruses. No, 
thank you! This also applies to the common cold or the 
annual flu season.

Perhaps a less often considered issue is personal safety. 
No longer do I worry if an unhinged claimant is packing 
heat and I have to sit only feet away from a firearm (yes, it 
has happened to me more times than I wish to remember). 
I surely cannot get shot—or punched—or even yelled at—if 
I am across a telephone line.

Mediation conferences are designed to be informal. How 
much more comfortable can a nervous claimant be than 
when sitting at the kitchen table in his or her own home? 
This factor alone puts people more at ease. They are not in 
an unfamiliar conference room surrounded by intimidating 
law books. Furthermore, I no longer need to explain why 
we are in the defense attorney’s office as opposed to their 
own attorney’s office or a neutral location. In this day and 
age, everyone understands the need for being apart and 
communicating from home.

Could it be that telephonic mediations are here to stay? 
These past 10 months have taught me so much about 
who my clients are and what they need for successful 
and productive mediations. There are many advantages 
to using telephonic mediations. Yes, I do long for human 
interaction. I miss going into offices and catching up with 
support staff. I miss the side conversations about what 
families are doing for the holidays or their vacations. I am 
not alone in this. Humans are social creatures. We need 
to see each other, talk with each other, hug each other, 
and sometimes cry with each other; however, we are also 
amazingly resilient creatures. We learn and we adapt.

As a closing thought, I would say there are many benefits 
to telephonic mediations. After all, dispute resolution is all 
about solving problems and finding solutions. The world-
wide pandemic is the problem, and telephonic mediations 
are a large part of our solution.

Celia M. Mendez, Esq., is the principal 
of Celia Mendez Mediations based in Or-
lando, Florida. She has over 31 years of 
experience in both defense and prosecu-
tion of workers’ compensation cases and 
personal injury litigation. She is certified 
by the Florida Supreme Court for county, 
circuit, and appellate mediations, and is a 

qualified arbitrator. Celia is fluent in English and Spanish and 
can communicate in Portuguese.
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Disorder in Discounting—
Florida Statutes section 440.34 and the Present Value of 

Future Benefits
by James W. Lovely

Introduction
In the Florida workers’ compensation system, payment 

of a claimant’s attorney’s fees is primarily governed by 
section 440.34, Fla. Stat., and related case law. I have 
been retained on occasion to provide expert opinion 
on the appropriate discount rate to apply in order to 
compute the present value of future benefits owed to 
a worker. Discounting such benefits to present value in 
order to ascertain or evaluate the reasonableness of at-
torney’s fees has long been required under Florida law.1 
Typically, the precise computations are run in standard-
ized industry software, but the appropriate discount rate 
is a crucial software input.

Most of my career has been spent working in or with 
the financial services industry, where the present value 
of future cash flows is evaluated with a fairly high degree 
of rigor and rationality. Based on my experience, discus-
sions with counsel, and research, I have been surprised 
by the ad hoc and informal methods deployed by experts 
(often economists) and others when selecting a discount 
rate for use in present value calculations under section 
440.34. For example, discount rates have been selected 
based upon seemingly arbitrary lengths of time unrelated 
to the period of anticipated future benefits. Historical 
rates from years or even decades ago have been refer-
enced. Some experts have even speculated cavalierly 
about future interest rates or reinvestment strategies to 
inform their discount rate opinion. In this article, I hope 
to offer a little structure to discount rate evaluation.
Discounting Concepts

Most have heard the old aphorism “a bird in the hand 
is worth two in the bush.” This saying can be interpreted 
to mean that something of value possessed in the present 
is worth more than the possibility or even probability of 
more of that same thing in the future. This folk wisdom is 
not without its limits. You do not hear a bird in the hand 
is worth five in the bush, for example. So, let’s explore 
this topic a little further as applied to money.

The first concept to ponder is time. Discounting is all 
about moving the value of money around in time. Money 
in hand is valuable because there is really no uncertainty 

about its availability for immediate use. Money’s value 
drops if its availability is pushed into the future. Econo-
mists say that humans have a “time preference,” meaning 
we generally enjoy having money now more than in the 
future. In the world of discounting, “real” interest rates 
(R) are generally higher the further out you go in time 
to compensate for this time preference, so when I loan 
you $100 today, I want $102 in a year, even in a world 
of generally stable prices. That is my price for deferring 
immediate gratification.

The next concept to grasp is inflation. Here, I use 
the term inflation to acknowledge that prices are not 
constant over time. If inflation exists, then prices will be 
higher in the future. The extra amount one would charge 
to loan money today and have it repaid in the future is an 
inflation premium (IP), which is designed to make sure 
the purchasing power of future money is equivalent to 
that money’s purchasing power today.2 Of course, de-
flation works in the other direction, with prices lower in 
the future. In a world of deflation, one might be willing 
to loan money today for less money back in the future, 
so long as prices fall by more than the money forgone.3 

The last concept we will tackle on topic is credit risk. Pre-
viously, when discussing time preference and inflation/
deflation, I used examples in which there was certainty 
about how much money I would get back in the future 
if it was loaned today. In the real world, there is no such 
certainty. So, depending upon who I am loaning money 
to today, there is a credit premium (CP) I will charge in 
order to compensate me for the risk that the borrower 
will not pay me back when and as agreed. Note that the 
credit premium will vary, and I might make a one-year 
loan for $100 to “Ms. Reliable” and only require a CP of 
$2, but a like loan to “Mr. Dangerous” might cause me 
to seek a CP of $15.

For our purposes, an interest rate equals R ± IP + 
CP. Put simply, for any one-year loan of money today 
for repayment by a borrower in the future, there is an 
interest rate that will compensate me sufficiently for 

... continued, next page
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my time preference, future inflation risk, and the bor-
rower’s credit risk, such that I am willing to make the 
loan. That interest rate (as applied to money lent today 
for future repayment) is also known in economics as a 
discount rate (as applied to money repaid in the future 
being brought back to today). These concepts are two 
sides of the same coin.

A Side Note on Current Events
The analysis in this article is premised on examples 
of two rational parties (i.e., a lender and a borrower) 
acting in their own pecuniary self-interest. Millions 
of such parties acting independently make a market 
for interest rates. This premise is vitiated in a 
world where the Federal Reserve (the Fed), which 
creates money ex nihilo, has no profit motive, 
and is generally indifferent about the size of its 
balance sheet (now at about $7 trillion), acts for 
policy and political reasons to change interest 
rates. Historically, the Fed’s interventions were 
narrowly confined to the market for short-term 
interest rates. In recent years, however, the Fed 
has taken aggressive steps to intervene in markets 
related to short- and long-term interest rates. A 
detailed discussion of the resulting dislocations and 
anomalies arising from Fed interventions is beyond 
the scope of this article.

Application to Florida Statutes section 440.34
A Single Discount Rate

When applying our discounting discussion from ear-
lier to section 440.34, it is important to note that the 
discount rate being applied in standardized workers’ 
compensation software is related not to a single future 
benefit payment but to potentially many hundreds of 
such payments for decades into the future. In the world 
of pure finance and economics, each future benefit pay-
ment attracts its own unique discount rate. Fortunately, 
there are ways for experts to simplify the analysis to de-
rive a single discount rate in light of all projected future 
benefit payments and payment dates.

What is important is that the single discount rate 
employed in a present value calculation must have a 
rational and coherent basis. For example, it would not be 
acceptable to apply a 30-year Treasury security’s yield 

as a discount rate for a 15-year period of future benefit 
payments. Likewise, it would not be acceptable to use a 
two-year Treasury security to underpin a discount rate 
applied to a 40-year period of constant future benefit 
payments.

If the foregoing is too abstract, then consider this vi-
sualization. Imagine you have a 10-foot long seesaw. If I 
asked you for its center of mass, you would probably say 
it is at the five-foot mark (i.e., the midpoint). If I told you 
it was at the two-foot mark or at the nine-foot mark, you 
would rightly be skeptical. If I changed the example, and 
said there were bricks on one-half of the seesaw, then 
you would likely change your center of mass response to 
move closer to the side of the seesaw laden with bricks 
and away from the midpoint. Similarly, the single dis-
count rate selected to discount a stream of future cash 
flows to present value should have some relationship to 
the economic center of those cash flows.
Discount Rates and Treasury Securities

It is common for experts to reference a discount rate 
derived from Treasury yields when discounting future 
benefits to present value. This approach can make sense 
if (1) the discount rate is intended to approximate the 
real rate of interest plus the inflation premium for the 
relevant time horizon, and (2) reasonably current Trea-
sury security yields are being utilized.4 In addition, this 
approach benefits from the fact that Treasury securi-
ties are regularly traded and Treasury yields are readily 
and publicly available for verification and use. The use 
of Treasury securities as the basis for a discount rate is 
subject to one significant economic criticism, however. 
It may not be reasonable.5
Considerations of a Credit Premium

Recall the earlier discussion of the credit premium 
component of an interest rate. The stream of future 
benefits being evaluated and discounted under section 
440.34 will not be paid to the worker by the U.S. govern-
ment. Rather, those payments will typically be paid by an 
insurance carrier or some combination of a self-insured 
employer and a reinsurer. There is no combination of 
private employer, insurance carrier, and reinsurance 
carrier that is as creditworthy as the U.S. government.

Consequently, it is not economically rational to treat 
a long-tailed series of payments due from the U.S. gov-
ernment as providing the same present value benefit as 
would the same payment stream due from a self-insured 
employer in a manufacturing business and its start-up 

Disorder in Discounting, continued
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reinsurer. While the effort to ascertain a unique credit 
premium and employer/carrier discount rate might be 
overkill, raising a host of complicated issues and con-
siderations, it is plausible that a discount rate extracted 
from yields on Treasury securities should be adjusted by 
a credit premium commensurate with more generalized 
corporate credit risk.

On a related note, language found in sections 440.38 
and 440.385, Fla. Stat., applies a statutory 4% discount 
rate to evaluate the actuarial adequacy of the reserves of 
a self-insured employer relative to known and estimated 
future workers’ compensation claims. Those statutes do 
not reference or use Treasury yields. If a 4% discount rate 
is statutorily referenced to evaluate prudent reserve re-
quirements for a particular self-insured employer, should 
the discount rate applied to section 440.34 benefits due 
to that employer’s worker ever fall below 4%?8

Conclusion
Determining an appropriate discount rate in order to 

compute the present value of future benefits and attor-
ney’s fees under section 440.34 is not rocket science 
but involves judgment. Frequently, the approach taken 
on this topic has been ad hoc and lacking in rigor. Careful 
consideration of what interest rates represent and how an 
appropriate discount rate can be ascertained is necessary 
to properly calculate the present value of future benefits 
and to establish attorney’s fees. I hope this article has 
added some insight and basic structure to the reader’s 
discount rate evaluation.

Disorder in Discounting, continued James Lovely, B.B.A., M.B.A., J.D., is a 
consultant and expert witness with offices 
in Lakeland and assisting clients through-
out Florida. Mr. Lovely is a graduate of 
the University of Miami and the Univer-
sity of Pittsburgh (B.B.A. and M.B.A. in 
finance) and the University of Virginia 
School of Law. Mr. Lovely remains admit-

ted to the Bars of Florida, New York, and North Carolina. 
He has held senior executive and legal positions in major 
financial institutions, law firms, and a hedge fund.

Endnotes
1  Rolle v. Metro. Dade Cnty., 642 So. 2d 100, 102-103 (Fla. 1st DCA 1994) 

(herein Rolle); F.A.C.R. 60Q-6.124(3)(a) (2020). Expert testimony can be used 
to elucidate an appropriate discount rate. Rolle at 102; see also Sistrunk v. City of 
Dunedin, 715 So. 2d 375 (Fla. 1st DCA 1998).

2  As an example, if a bottle of wine costs $50 today and $55 a year from now, 
then you would want $5 of inflation premium to loan $50 for a year.

3  Continuing the earlier example, if the bottle of wine will be $45 a year from 
now, then absent other uses of your money, you might loan $50 today so long as 
you got back at least $45 in a year. You can think of a deflation premium as simply 
a negative inflation premium. Of course, you might choose not to loan money or 
to buy wine now, and that behavior (replicated widely) is why deflation is feared by 
many policymakers.

4  In my opinion, when ascertaining a discount rate, reference to yields on Trea-
sury securities from years or decades ago is of little use. Likewise, projections about 
future reinvestment strategies or future changes in interest rates are speculative.

5  Cf. Castellanos v. Next Door Co., 192 So. 3d 431, 433-34 (Fla. 2016) (a 
“reasonable” attorney’s fee is a critical feature of the workers’ compensation law 
since 1941); Lee Eng’g & Constr. Co. v. Fellows, 209 So. 2d 454, 459 (Fla. 1968). My 
point is not to say a statutory fee is unreasonable, but rather the use of a discount 
rate grounded solely on Treasury yields may be.

6  The fact that there is also a separate workers’ compensation insurance guar-
anty association and fund in Florida established under Ch. 631, Fla. Stat., does not 
undermine this point. The fact that certain municipalities and utilities have their own 
unique method of meeting workers’ compensation payment obligations reinforces 
the point.

7  See also F.A.C.R. 69L-5.201 (definition of actuarial report); F.A.C.R. 69L-
5.218; F.A.C.R. 69L-5.225.

8  Borrowing or considering a discount rate from one workers’ compensation 
statute in order to compute the present value of benefits for purposes of section 
440.34, Fla. Stat., has robust precedent in Florida. Rolle at 102-103.
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... continued, next page

First Responder COVID-19 Presumption Claims
by Bruce D. Burk

As COVID-19 continues to infect Floridians and the 
rest of the world, many adjusters still have open ques-
tions about whether COVID-19 should be accepted as a 
compensable condition under workers’ compensation for 
first responders. This article will provide some guidance 
on this issue.
Legal/Factual Background

On March 30, 2020, Jimmy Patronis, the chief finan-
cial officer of Florida signed CFO Directive 2020-05 
(Directive), which contains the following language:

The Division of Risk Management shall process 
Workers’ Compensation claims submitted by 
Frontline State Employees who have tested 
positive for COVID-19, through a reliable method, 
as compensable claims for occupational disease 
pursuant to Section 112.1815, Florida Statutes, 
and Chapter 440, Florida Statutes, unless the 
State of Florida can show, by preponderance of 
the evidence, that a Frontline State Employee 
contracted COVID-19 outside his or her scope of 
employment as a state employee.

The Directive goes on to define first responder to in-
clude law enforcement officers, firefighters, corrections 
officers, state employees working in the health care field, 
child safety investigators, and the Florida National Guard. 
The order defines first responders as: “defined in Section 
112.1815, Florida Statutes, including: law enforcement 
officers, as defined in Section 943.10, Florida Statutes; 
firefighters, as defined in Section 633.102, Florida Stat-
utes; and emergency medical technicians or paramedics.”

As the basis for his authority, the Florida CFO cited 
several items beginning with Article IV, Section 4 of the 
Florida Constitution. In subsection (g) of this section of 
the Florida Constitution, it states that the chief financial 
officer shall “perform such duties as prescribed by law” 
and “serve as the chief fiscal officer of the state, and shall 
settle and approve accounts against the state, and shall 
keep all state funds and securities.”

The Directive then references Executive Order 20-52 
(Order), signed by the governor on March 9, 2020, which 
declared a State of Emergency based on the COVID-19 
pandemic. In Section 4(B.) the Order gives each state 
agency the power to suspend rules, ordinances, or or-
ders that “affect . . . the compensation of employees.” 

Although the Order does not reference compensation 
directly, this section arguably indirectly references it.

The Directive then references the following:
• section 17.30, Fla. Stat., merely says that the CFO 

can disseminate information in whatever way he/she 
deems appropriate.

• section 20.121(1), Fla. Stat., states that the CFO may 
also be known as the treasurer.

• section 497.103(8), Fla. Stat., states that the CFO 
may temporary waive provisions of the chapter deal-
ing with funerals, cemeteries, and consumer services, 
which is not applicable for this article.

There is no sunset provision in CFO Directive 2020-
05, and to date it has not been rescinded by the Florida 
CFO or the governor and is still in effect. In its essence, 
the Directive is piggybacking on the power of the gov-
ernor under the governor’s state of emergency powers. 
If applied to employees of the state, the CFO likely has 
the power to determine how the state will pay workers’ 
compensation claims because he has constitutional au-
thority over the state’s funds. In other words, the Direc-
tive does not attempt to rewrite what is in the 440 code 
but to decide how the state will handle its own claims for 
its employees. The same cannot be said when applied to 
local governments. The CFO is not in charge of funds 
for county and city employees, which are managed by 
county and city commissions. One could say the Directive 
represents an advisory opinion on how county and city 
governments should make decisions that they ultimately 
will decide for themselves.
COVID-19 Testing

Testing for COVID-19 has evolved since the pandemic 
started. The first item of note regarding testing in the 
Directive is the phrase “through a reliable method.” 
There are three different kinds of COVID-19 tests. The 
first is a molecular test (aka RNA or PCR test). This test 
determines if a person has the virus’s genetic material. 
The second kind of testing is an antigen test (aka rapid 
test). This test determines if a person has specific proteins 
that are produced by the virus. The third kind of testing 
is an antibody test (aka serology or blood test). This test 
determines whether a person may have had the virus in 
the past by revealing whether he or she has antibodies for 
the disease. We have all heard stories of people getting 



WORKERS’ COMPENSATION SECTION 27 Winter 2021 • NEWS & 440 REPORT

strange results from COVID tests; testing positive and 
then testing negative. An article from MIT1 states that 
COVID tests are specific but not sensitive. Sensitivity 
measures whether the test has enough material in it in 
the early days of the virus to give an accurate result. 
From this study, doubting a negative test would be more 
appropriate than doubting a positive one. Another study 
showed a false negative rate of 20%.2 The FDA has issued 
reports about false positives in antigen testing.3

Florida Evidence Code 90.702 codified the Daubert 
standard:

If scientific, technical, or other specialized knowledge 
will assist the trier of fact in understanding the 
evidence or in determining a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, 
training, or education may testify about it in the 
form of an opinion or otherwise, if:
(1) The testimony is based upon sufficient facts or 
data;
(2) The testimony is the product of reliable 
principles and methods; and
(3) The witness has applied the principles and 
methods reliably to the facts of the case.

In workers’ compensation cases, the timing of an in-
dustrial accident matters. The date of accident could be 
relevant to the claimant’s date of hire and establish that 
the claimant caught COVID-19 before there was an 
employer/employee relationship. All of the tests for the 
disease have some lag time between the test and the re-
sult. Because COVID-19 tests have not been around for 
long, it is doubtful that many of them have been peer re-
viewed or whether there is any consensus in the scientific 
community about their accuracy. It may be even harder 
to show the contraction of COVID-19 in the course and 
scope of employment using the antibody test because it 
does not necessarily indicate the time period for when 
a person may have had the virus. Tests administered by 
health care professionals are arguably more trustworthy 
than the tests someone administers at home because 
with at-home tests there is no one to verify whether an 
accurate sample was taken. In reviewing these claims, 
looking at the type of test used to diagnose a claimant, 
how it was administered, when it was administered, and 
whether there have been any problems with the test used 
can go a long way in determining if a Daubert objection 

First Responder, continued can be raised in a COVID-19 case, which if sustained, 
would arguably have the effect of the claimant not re-
ceiving the presumption, even if a state employee, under 
the Directive.
Evidentiary Effect

The main effect of the Directive is that it shifts the 
burden of proof from the claimant to the employer/car-
rier to show that the claimant did not contract the virus 
at his or her place of employment. Preponderance of the 
evidence is the burden of proof that must be met in most 
civil cases. Under this standard, the claimant must prove 
that it is more likely than not, or greater than 50%, that 
the industrial accident is the major contributing cause for 
the benefits requested.

The Directive does more than change who has the 
burden of proof in COVID-19 cases from the claimant to 
the employer/carrier; it also lowers the burden of proof. 
Absent further executive orders, directives, or a change 
in the law, COVID-19 would most likely fall under the 
exposure theory. Exposure cases in Florida are presumed 
not to be under the course and scope of employment 
under section 440.02(1), Fla. Stat., which would require a 
showing of clear and convincing evidence by the claimant. 
Some may argue that COVID-19 would fall under the 
occupational disease category. Even under occupational 
disease, the claimant would still have to prove major con-
tributing cause that he or she was working in a job with 
an increased hazard that distinguishes it from usual oc-
cupations under section 440.151. Because COVID-19 is 
a global pandemic, one can see an argument being made 
that first responders meet the increased hazard require-
ment; however, there are so many places where someone 
can catch COVID-19 that there would be room to argue 
that the claimant did or could have caught it somewhere 
other than his or her place of employment. Yet it is clear 
the Directive dramatically altered how COVID-19 claims 
should be handled for first responders.
Applicability to Cities and Counties

Many adjusters who work at cities, counties, and other 
local governments are wondering whether the Direc-
tive applies to them. Let us visit arguments both for and 
against, and evaluate them. First, let’s walk through the 
argument that that the Directive does apply to workers 
who are employed by county and city governments. The 
Directive references the definition of first responder 
under section 112.1815, Fla. Stat., which states,

... continued, next page
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The term “first responder” as used in this section 
means a law enforcement officer as defined in s. 
943.10, a firefighter as defined in s. 633.102, or 
an emergency medical technician or paramedic as 
defined in s. 401.23 employed by state or local 
government. A volunteer law enforcement officer, 
firefighter, or emergency medical technician 
or paramedic engaged by the state or a local 
government is also considered a first responder of 
the state or local government for purposes of this 
section. (emphasis added)

Various categories of first responders are defined as 
follows:
• section 943.10, Fla. Stat., defines law enforcement 

officer as “any person who is elected, appointed, or 
employed full time by any municipality or the state 
or any political subdivision thereof. . .” (emphasis 
added).

• section 633.102(9), Fla. Stat., defines firefighter as 
“an individual who holds a current and valid Firefighter 
Certificate of Compliance or Special Certificate of 
Compliance issued by the division under s. 633.408.”

• section 401.23(17), Fla. Stat., defines paramedic as “a 
person who is certified by the department to perform 
basic and advanced life support pursuant to this part.”

• section 401.23(11), Fla. Stat. defines emergency 
medical technician as “a person who is certified by the 
department to perform basic life support pursuant to 
this part.”

So, via a definitional analysis, the Directive brings 
employees of local governments into the definition of 
first responder and says that all of these employees must 
have their COVID-19 claims treated in a certain way. 
This is true of section 112.1815, Fla. Stat., itself and of 
the statutes it references individually. Section 943.10 

references local governments directly, and the other 
statutes reference individuals; the employees of local 
governments arguably would fall under those definitions.

Next, let’s make the argument that the Directive does 
not apply to local governments. The threshold question 
is does the Directive intend to apply to local govern-
ments. Arguably, the use of the words “Frontline State 
Employees” in the Directive shows it does not apply. 
When referencing corrections officers, it uses the words 
“state-operated detention facility.” Most importantly, the 
Directive is directed to the Florida Division of Risk Man-
agement. There is no language in the Directive specifically 
requiring any local governments to do anything. Cities and 
municipalities should consult the expert advice of attorneys 

when investigating compensability of 
COVID-19 claims.
Bruce D. Burk is a partner at Abbey, Ad-
ams, Byelick & Mueller PA who practices 
in workers’ compensation defense at the 
firm’s St. Petersburg office. He represents 
employers, carriers, servicing agents, 
PEOs, and self-insureds throughout 

Florida. Mr. Burk is a member of the Florida Bar Workers’ 
Compensation Section and the Hillsborough County Bar 
Association. He is a frequent lecturer for workers’ com-
pensation adjusters CEU courses and has many published 
articles on workers’ compensation matters. He received his 
law degree from the University of South Carolina School 
of Law. You can reach him at bburk@abbeyadams.com or 
727-821-2080.

Endnotes  
1 https://medical.mit.edu/covid-19-updates/2020/06/how-accurate-diagnos-

tic-tests-covid-19
2 https://www.health.harvard.edu/blog/which-test-is-best-for-cov-

id-19-2020081020734
3 https://www.fda.gov/medical-devices/letters-health-care-providers/poten-

tial-false-positive-results-antigen-tests-rapid-detection-sars-cov-2-letter-clinical-
laboratory
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Attorney’s Fees and Costs Pursuant to  
Florida Statutes section 440.34

Updated for 2020
Part 2 of 3: Entitlement to Attorney’s Fees From Claimant

by Tracey J. Hyde

With the 2020 Workers’ Compensation Claims Pro-
fessionals (WCCP) Forum being cancelled, presenters 
were offered an opportunity to submit articles for con-
sideration in an upcoming News & 440 Report. So, the 
fee lesson continues! In Part 2, the discussion will involve 
claimant paid fees.
Retainer Contract

If desirous of retaining portions of compensation 
benefits in trust to build up a fund, the attorney should 
seek approval of the retainer contract by the judge of 
compensation claims (JCC). Wekiwa Concrete v. Reddick, 
396 So.2d 832 (Fla. 1st DCA 1981), held the employer/
carrier (E/C) was not obligated to send compensation 
checks to the claimant’s attorney absent approval of the 
retainer contract by the deputy commissioner and direc-
tion therein to send checks care of the attorney. Of more 
significance in the opinion is dicta disapproving of retain-
ing funds in trust absent approval thereof by a JCC. This 
was done frequently in old-law cases where the attorney 
was awarded a fee from a claimant’s permanent total 
disability (PTD) checks where the carrier picked up the 
claimant timely following a petition for benefits (PFB).
Washout Settlement

Section 440.20(11)(c), Fla. Stat. (2001) [Ch. 2001-
91, § 17, Laws of Fla. effective Oct. 1, 2001] requires the 
parties to submit information in support of a settlement 
as needed to justify the amount of attorney’s fees. The 
JCC was correct in inquiring about settlement provisions 
in order to determine whether to approve the motion 
for attorney’s fees payable by the employee. Watson v. 
Waste Management, 949 So.2d 1072 (Fla. 1st DCA Jan. 
24, 2007).
Lump Sum Advance

The claimant, rather than the E/C, is obligated for any 
attorney’s fees in securing a lump sum advance. City of 
Miami v. Mazur, 449 So.2d 986 (Fla. 1st DCA 1984). 
In Dale v. Landrum Temp Svcs., 458 So.2d 32 (Fla. 1st 
DCA 1984), the court upheld the advance statute as 
legal but asked the legislative branch and Division of 

Workers’ Compensation to revisit its purpose since the 
present law seriously impacts upon a claimant’s ability “to 
secure the services of a competent attorney in cases in 
which the absence of such assistance is tantamount to a 
forfeiture of benefits concurred by law.” An advance for 
the sole purpose of payment of the fee is not permissible. 
Travelers Ins. Co. v. Taylor, 444 So.2d 39 (Fla. 1st DCA 
1983). A fee can be paid as a part of an overall otherwise 
acceptable plan. Adelman Pipe and Steel v. Vasquez, 487 
So.2d 51 (Fla. 1st DCA 1986).

Payment of an advance in lieu of timely payment of 
benefits does not exculpate the carrier from payment 
of fees. Williams v. State of Florida Dep’t of Corr., 97 
So.3d 923 (Fla. 1st DCA 2012). The DCA reversed and 
remanded the JCC’s denial of attorney's fees claimed for 
late payment of PTD. The claimant filed a PFB seeking 
PTD on January 25, 2011, and the JCC entered an order 
on the claimant’s unopposed motion for a $2,000 ad-
vance on February 9, 2011. The E/C informed claimant’s 
counsel on February 16, 2011, that they were accepting 
the claimant as PTD, and paid the $2,000 advance 
pursuant to the order, on February 17, 2011. The E/C 
next paid the claimant PTD benefits 41 days after the 
filing of the PFB, offsetting the $2,000 advanced to 
the claimant through that date. The claimant’s attorney 
subsequently sought a guideline fee on the value of 
PTD benefits, as although the E/C agreed to accept the 
claimant as PTD, it issued payments entitled “PTD” later 
than 30 days. The JCC analyzed the $2,000 advance 
and the advance statute, reasoning that as the claimant 
was only seeking compensation in the form of PTD, the 
“advance compensation” paid on February 17 could only 
be PTD, and as such the E/C timely paid PTD. The DCA 
reversed and distinguished the advance of compensation 
from specific “compensation due” (here PTD). The court 
held that the E/C’s payment of PTD 41 days after the 
PFB was untimely, triggering entitlement to attorney's 

... continued, next page
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fees under section 440.34, Fla. Stat. (2008). Timeli-
ness of payment of benefits is determined not by the 
date on which the E/C notifies a claimant’s attorney 
that the claim is accepted and benefits will be paid, but 
by “the date checks of payment are placed in the mail.” 
See Amerimark, Inc. v. Hutchinson, 882 So.2d 1114, 1115 
(Fla. 1st DCA 2004).
Benefits Secured

When the claimant’s counsel can demonstrate that 
benefits have been secured as a result of the attorney’s 
efforts, claimant can be responsible to pay fees under the 
statutory guidelines. “Benefits secured” means benefits 
obtained as a result of legal services but does not include 
future medical benefits beyond five years from date 
claim is filed. section 440.34(2), Fla. Stat.

The court has held with respect to EC paid fees that 
a successful prosecution is achieving “acceptance and 
payment of the claim.” See Mitchell v. Sunshine Compa-
nies, 850 So.2d 632, 633 (Fla. 1st DCA 2003). Thus, 
it would seem in the context of a claimant paid fee that 
no PFB need be filed and the attorney only needs to 
provide competent substantial evidence (CSE) that he 
or she successfully achieved acceptance of the claim to 
obtain any benefit.
Proceedings Not Arising Under Chapter 440

Retainer Contract: A claimant’s attorney may still have 
a separate retainer agreement that allows him or her to 
be paid hourly for proceedings or issues that do not arise 
from Chapter 440. Castellon v. RC Aluminum, 40 So.3d 
39 (Fla. 1st DCA 2010). Being aware of the criminal 
penalties associated with taking a fee not approved by the 
JCC, the attorney appealed an order denying a motion 
for approval of attorney’s fees for lack of jurisdiction. 
The DCA affirmed. The attorney successfully negotiated 
and resolved a reimbursement dispute with Humana, the 
health insurance company. The attorney’s fee for these 
services was agreed to between the appellant and his 
attorney. The appellant’s attorney apprised the JCC of 
her fees for these services, which bore some relation to 
but were unconnected with this workers’ compensation 
proceeding, thus avoiding potential wrongdoing. See 
Demedrano v. Labor Finders of Treasure Coast, 8 So.3d 
498 (Fla. 1st DCA 2009) (holding JCC had jurisdiction 
to determine whether charges assessed against workers’ 
compensation claimant as “costs” were, in fact, an ex-

Attorney's Fees and Costs, continued cessive fee). The court agreed that the Florida Workers’ 
Compensation Law neither requires nor permits the JCC 
to rule upon fees payable for legal services not related to 
proceedings over which the JCC has jurisdiction.

Under the Workers’ Compensation Law, the JCC is 
required to approve all fees paid for a “claimant in con-
nection with any proceedings arising under this chapter.” 
See section 440.34(1), Fla. Stat. (2007). Moreover, 
section 440.105(3)(c), Fla. Stat. (2007), states:

It is unlawful for any attorney or other person, 
in his or her individual capacity or in his or her 
capacity as a public or private employee, or for 
any firm, corporation, partnership, or association 
to receive any fee or other consideration or any 
gratuity from a person on account of services 
rendered for a person in connection with any 
proceedings arising under this chapter, unless such 
fee, consideration, or gratuity is approved by a judge 
of compensation claims or by the Deputy Chief 
Judge of Compensation Claims.

Cost Proceedings
A claimant may pay a reasonable fee relating to cost 

proceedings. Jacobson v. Southeast Pers. Leasing, Inc., 113 
So.3d 1042, 1045 (Fla. 1st DCA 2013) (“We conclude 
to the extent that sections 440.34 and 440.105(3)
(c), Florida Statutes, prohibit Claimant from retaining 
counsel to defend a motion to tax costs against him, 
those statutes infringe upon Claimant’s constitutional 
rights under the First Amendment of the Constitution.”)

Although section 440.105(3)(c) prohibits attorneys 
from receiving unapproved fees, section 440.34 does 
not preclude a JCC’s approving a fee agreement when 
a claimant chooses to obtain legal representation to aid 
in defense against an E/C’s motion to tax costs. Such a 
fee agreement must nonetheless, like all fees for Florida 
attorneys, comport with the factors set forth in Lee Eng’g 
& Constr. Co. v. Fellows, 209 So.2d 454 (Fla.1968), and 
codified in the Rules Regulating The Florida Bar at Rule 
4-1.5(b).
Freedom to Contract for Services Rendered

A claimant may pay a reasonable fee for legal services 
for the purpose of litigating a workers’ compensation 
claim. The decision in Jacobson was extended in Miles v. 
City of Edgewater, 190 So.3d 171 (Fla. 1st DCA 2016)
(“We conclude that the statutory restrictions are un-
constitutional, and that the proper remedy is to allow an 

... continued, next page
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injured worker and an attorney to enter into a fee agree-
ment approved by the JCC, notwithstanding the statu-
tory restrictions.”) Martha Miles, a police officer, sought 
benefits for an exposure injury. After the E/C denied 
compensability, two retainer agreements were entered 
into that would have her union paying the attorney a 
$1,500 flat fee and the claimant paying an hourly fee for 
time in excess of 15 hours. After subsequent PFBs, the 
claimant’s attorney asked the JCC to approve the fee 
agreements, which the JCC could not and did not do as 
they sought impermissible, non-contingent hourly fees. 
The JCC noted, “[C]laimant argues that the contingent 
nature of the fee, in and of itself, is what leads to the 
alleged economic infeasibility.”

The Miles court found that the same reasoning that 
applied in Jacobson was applicable in the Miles case as 

Attorney's Fees and Costs, continued well: “[t]here is no significant governmental interest 
being served, because there is no ‘benefit secured’ as-
sociated with the fees at issue in this case and, thus, no 
need to protect such from depletion.” Further, the court 
makes clear that all fees for all Florida attorneys must be 
reasonable and in workers’ compensation are subject to a 
finding by a JCC that the fee is reasonable. The court’s 
conclusion leaves some of the practice applications vague 

and likely the subject of interpretation 
in the future.
Tracey J. Hyde is a partner of McCon-
naughhay, Coonrod, Pope, Weaver, Stern 
PA, working in the firm’s Panama City, 
Florida, office. Her practice area covers 
workers’ compensation defense matters 
in both state and federal (Longshore & 
DBA) areas. Prior to joining the McCon-

naughhay firm, Ms. Hyde was assistant state attorney for 
the 14th Judicial Circuit. In 2006, Tracey was board certi-
fied by The Florida Bar in the area of workers’ compensation.

Trusted guidance from experienced Florida attorneys

Written by veteran practitioners in their field, these publications offer 
practical guidance and legal resources in:

•  Appellate Law • Business Law • Estate Planning &
•  Family Law • Jury Instruction Administration
•  Real Property Law • Rules of Procedure •  Trial Practice

For more information on The Florida Bar Publications Library: 

ONLINE AT lexisnexis.com/FLad
CALL 800.533.1637 and mention promo code FLad to receive discount

LEGAL PUBLICATIONS 
OF THE FLORIDA BAR

ORDER NOW AND SAVE 10%*

Did you know you can receive a 20% DISCOUNT on future updates 
for these publications? Call 800.533.1637 and learn how easy it is to save 
20% by becoming a subscriber under the Automatic Shipment Subscription 
Program and to obtain full terms and conditions for that program.

Prices listed on the LexisNexis® Store are before sales tax, shipping and handling are calculated. Prices subject 
to change without notice. Sales to federal government customers may be subject to specific contract pricing and 
not discounted additionally.

*Ten percent discount offer expires 12/31/2018. Offer applies to new orders only. eBook, CD/DVD sales are final 
and not returnable. Current subscriptions, future renewals or updates and certain products are excluded from this 
offer. Other restrictions may apply. Void where prohibited. See www.lexisnexis.com/terms4.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Other products or services may be 
trademarks or registered trademarks of their respective companies. © 2018 LexisNexis. OFF04269-0 0618



WORKERS’ COMPENSATION SECTION 32 Winter 2021 • NEWS & 440 REPORTWORKERS’ COMPENSATION SECTION 32 Winter 2021 • NEWS & 440 REPORT

Meet Our New Judges

JUDGE'S SPOTLIGHT

As many of you are aware, three new judges of compensation claims were appointed to the bench in 2020. Un-
doubtedly, being appointed to the bench during a pandemic has presented a whole new level of challenge to taking 
on this new role. We want to take a moment to introduce the new judges to you. Please join us in welcoming our 
newest JCCs.

Honorable Brian Anthony
Tampa District

Judge Anthony was appointed to the bench on July 1, 2020. He is a graduate of the University of Florida with an 
undergraduate degree in business administration. He graduated from Stetson College of Law and has been board 
certified in workers’ compensation since 1998.

Honorable Erik Grindal
Sarasota District

Judge Grindal was appointed to the bench on July 6, 
2020. Judge Grindal graduated with an undergraduate 
degree from Wake Forest University and began his ca-
reer as a claims adjuster. He then attended St. Thomas 
University School of Law and graduated in 1998. Judge 
Grindal is board certified in workers’ compensation.

Honorable John Moneyham
Panama City District

Judge Moneyham was appointed 
to the bench on July 6, 2020. Judge 
Moneyham received an undergraduate 
degree in accounting from the Uni-
versity of Florida. He then attended 
Florida State University School of Law 

where he graduated in 1988. Judge Moneyham has been 
board certified in workers’ compensation since 1995.



WORKERS’ COMPENSATION SECTION 33 Winter 2021 • NEWS & 440 REPORT

H
EALTH

 & W
ELLN

ESS

Riding the Waves of Life
by Amie DeGuzman

Surf’s up! As a Florid-
ian, born and raised, I have 
surfed Florida’s east coast 
for the last 20 years. I com-
peted in some local surf 
competitions back in the 
day. Today, though, it is all 
about the physical activity 
and mental break. If you 
are looking for a way to “be 
more present,” surfing is a 
great way to do it. Fighting 
to paddle out; keeping an 
eye open for things with 
fins; and then paddling, 
standing up, and not crash-
ing—all at once—does keep 
me focused. During the 
summer and early fall months, I surf at least once if not 
twice or three times a week for several hours at a time. 
Because I am a “true Floridian” and hate cold water, I 
can’t bear to surf when the air and water temps are both 
below 70 degrees. So, in the winter, I hang up the boards 
and go for long beach runs to keep up my activity levels.

Our world, especially in legal practice, can be com-
pared to the unpredictability of the ocean. There are 
similarities to legal practice and surfing. When I start 
catching a wave, I never know exactly how it is going 
to turn out. Sometimes, no matter how hard I paddle, I 
miss it. Yet other times I surprise myself at how great a 
ride I have. Surfing requires discipline and practice. The 
mechanics are the same for every wave, even though 
there are slight differences in wave formation. I do think 
my time surfing helped me appreciate the mechanics of 
legal practice to reach a desired outcome. Risk. Reward. 
Triumph. Failure. Those are part and parcel to both the 
legal practice and surfing.

In the pictures, I’m riding a baby blue 8’ Chris Rud-
dy longboard, aptly named “Blue,” at Butler Beach, 
Florida, this fall. I also have a yellow and white 6’2” 

short board known as “Ba-
nana” and a red 10’ nose 
rider long board who regu-
larly goes from being called 
“Big Red” to “Red Octo-
ber” or the “Rednought.” 
Blue is by far my favorite 
surfboard for Florida’s east 
coast. The board is relative-
ly lightweight but has great 
balance. I use Big Red to 
practice “hang 10”or when 
I get tired of paddling. 
Generally, the longer the 
board the less work to be 
done—which is why Banana 
spends more time in the 
garage than in the water 
these days.

Surfing this year has had the extra perk of being a 
naturally socially distanced sport. If you are closer than 
six feet to another surfer, you’re too close! I firmly be-
lieve in the benefits of Vitamin-Sea and am thankful I 
was able to get so much of it this year. Here’s to finding 
health and wellness in the coming year and continuing 
to find joy in riding the waves of life!

Amie DeGuzman is an attorney at The 
Law Office of John J. Rahaim in Jackson-
ville, Florida, where she represents injured 
workers in trial and appellate matters. 
Amie is the current administrator of the 
E. Robert Williams Workers' Compensa-
tion Inn of Court. The Inn’s purpose is 
to promote professionalism and civility 

in the practice of law. Ms. DeGuzman is also a committee 
member for the E. Earle Zehmer Moot Court Competition 
organized by the Workers’ Compensation Institute, which 
takes place annually at the National Workers’ Compensation 
Conference. She attended Florida State University before 
matriculating to Florida Coastal School of Law.
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How have your MARKETING AND  
BUSINESS DEVELOPMENT GOALS 

changed in light of COVID-19?

440 Q&A

Our business development goals have essentially 
remained the same during the pandemic; however, 
there is presently a greater focus on using 
technology as the new normal rather than in-person 
communications for a variety of reasons.

Michael D. Tempkins, Fishback Dominick, 
Winter Park

Marketing has been somewhat of a challenge with 
the pandemic. Face-to-face interaction is a 
big part of our business. Learning to adapt with 
virtual happy hours and Zoom seminars has 
played an integral role in maintaining contact with 
our clients. While technology has enabled us to keep 
up with our clients, nothing can take the place of in-
person interaction.

Philip Augustine, Bolton, Helm & Augustine,  
Maitland

Obviously, as a defense attorney, my mar-
keting plan has significantly changed as 
many people are only going out in public as little as possible. 
I have had to become creative and find ways to make sure 
my clients, and potential clients, know that I am thinking 
about them, and that we are in this together.

Joanne Prescott, Zimmerman, Kiser and Sutcliff,  
Orlando

We have  rea l l y  focused 
on being available for our  
clients. Our best market-

ing has always been providing the best  
service, and in this market that means being  
available whenever the clients are working. It’s 
no longer an 8:30-5 work day.
Morgan Indek, Eraclides Gelman, Hall, Indek, 

Goodman, Waters & Traverso, Maitland

We are implanting the principles and strategy 
found in Traction by Gino Wickman and Fireproof 
by Michael Morse, which will improve our process-
es and achievement of our practice goals.

Nancy Cavey, Law Office of Nancy L. Cavey,  
St. Petersburg

UPCOMING QUESTION:
Who was your favorite workers’ comp attorney  

mentor and why?
Email your answer to

smccormack@thefloridafirm.com,
and it may appear in our spring edition.

Walton Lantaff is conducting webinars, 
which have drawn good participation 
and some new business.

Robert J. Strunin, Walton Lantaff Schroeder & 
Carson LLP, Miami
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Friends of 440 Scholarship Fund, Inc., is a volunteer-driven, charitable organization whose purpose 
is to make the dream of college a reality for eligible students who are dependents and descendants 
of individuals who have been injured or killed in the course and scope of their employment and who 
received benefits under the Florida Workers’ Compensation Law. In addition, dependents of indi-
viduals whose primary employment is connected with the operation and/or administration of this 
same law are also eligible to receive scholarships.

Friends of 440 Scholarship Fund, Inc., has a membership comprising attorneys, doctors, insurance 
adjusters, judges of compensation claims, claims administrators, rehabilitation providers, and other 
individuals whose primary employment is connected to the administration of the Florida Workers’ 
Compensation system. Throughout the state of Florida, social events are held to raise scholarship 
funds to aid students who lack the economic ability to continue their education beyond high school 
or to further their college education. One of the organization’s most successful events, casino-style 
Cards for a Cause, is held annually in Orlando in early June and raises nearly half the funds that are 
awarded to students each year.

Lori Salzman, managing director of the Scholarship Fund says, “These events are our bread and 
butter and would not be possible without the hard work of our volunteer members. Not only do they 
raise necessary funds, but they raise awareness.” Numerous events throughout the state, such as 
trivia nights, fishing tournaments, and a night with the judges, which provides CLE credits, are part 
of our past fundraising efforts. Check our website for future events.

Founded in 1991, the fund has awarded nearly $1.5 million in scholarships that have helped deserv-
ing students achieve their goals. Scholarship recipients have gone on to earn doctoral degrees in 
many fields, have become attorneys, physicians, and accountants, and have excelled in various other 
disciplines in the arts and sciences.

Qualified students must also meet academic requirements and show financial need. High school 
students must have a 2.7 GPA and college students a 3.0 GPA to apply. Scholarship recipients must 
be full-time students and maintain a 3.0 GPA. The typical scholarship award ranges from $1,000 to 
$3,500. The scholarship is not available for post-graduate studies. Applications are due by Febru-
ary 28 of each year and are available online at https://www.440scholarship.org/portal/application.
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Recently I received a motion that I had to read multiple 
times. On the first reading, I thought perhaps I had not 
given the motion the attention the writer deserved and 
had missed the point counsel was making. I slowed down 
and read the motion again, but still I could not understand 
it. Finally, I printed the motion and read each paragraph 
on its own, then narrowed my review to each sentence. 
Nothing helped. The entire motion was a word salad. Not 
only was the motion indecipherable, but many sentences 
were incomplete, and it used two different fonts and 
three different font sizes. It also included some sentences 
in capital letters, which left me with a sense the writer 
was shouting at me. I had no choice but to enter an order 
rejecting the pleading as incomprehensible.

Written motions are central to the successful litiga-
tion of any claim. Rule 60Q-6.115(1) of the Rules of 
Procedure for Workers’ Compensation Adjudication 
requires that all motions state the relief requested and 
the grounds relied upon. 60Q-6.115(4) requires the JCC 
to rule based on the motion together with the response 
and any supporting memoranda, and further that no 
hearings should be held on motions except in exceptional 
circumstances and with good cause shown in the motion 
or response.

The motion and response are clearly of particular im-
portance. It is the responsibility of the parties to educate 
the JCC with the complete facts in a clear and concise 
manner in the initial pleadings to avoid incorrect rul-
ings based on incomplete facts. For a JCC to make the 
correct ruling, the motion and response must not only 
address the specific relief requested, but clearly provide 
the basis for why the JCC should grant or deny that re-
lief. Most motions provide this information and are ruled 
on with all appropriate speed. The exceptions, however, 
take considerable time and often serve to delay the relief 
sought. Anecdotally, this has been exacerbated by the 
current COVID-19 pandemic.

The parties have significantly more knowledge of the 
details and nuances of the case than the JCC until the 
final hearing is held. Some motions and responses do 
not address all the elements of proof needed to allow 
the JCC to make an informed ruling. When insufficient 
facts are provided, a JCC may develop an incomplete 
picture of the circumstances. A JCC is required to rule 
within the four corners of the pleadings. This can lead to 

the entry of an order contrary to facts of the case. It has 
become relatively common to then receive a motion to 
vacate or a motion for rehearing, which for the first time 
provides the complete facts that serve as the basis of the 
request for relief or opposition and explains more fully 
why the JCC should grant or deny the requested relief. 
A motion to vacate or a motion for rehearing cannot be 
granted where the motion provides new facts that were 
not raised in the initial pleadings.

Many attorneys are working remotely and in a different 
location from their support staff. While working remotely 
has become common as a result of the pandemic, it takes 
a significant adjustment to work without the convenience 
and comfort of the office tools usually available. Simple 
tasks take longer to execute, and remote communica-
tions can lead to confusion between attorneys and their 
staff or opposing counsel, which can exacerbate the 
problem. The added stress of juggling work and home 
obligations may lead to situations where motions are not 
given the same level of research and review prior to filing 
as would usually occur. When considering whether to file 
a motion, a party should first take the time to determine 
whether the relief sought is even appropriate under the 
statute. In addition to the complete facts, the motion 
and response should provide the legal basis for granting 
or denying the relief. Some motions ask for inappropriate 
or unsupported relief. Some motions seek relief where 
there is no legal basis under the statute or case law. Some 
cite only to a general statute rather than a specific sec-
tion and subsection. For example, a motion for sanctions 
under section 440.32(1), Fla. Stat., seeks sanctions 
against a party, compared to section 440.32(2) against 
an attorney. It is very helpful to a JCC when pertinent 
full case cites and statutory provisions are included in 
the motion.

A significant number of motions indicate that a good-
faith effort to resolve the issue has been attempted, 
but no response has been received by opposing coun-
sel. In most circumstances, this results in the motion 
being held for 15 days to allow a response as required 
by 60Q-6.115(4). It is understandable to want a quick 
decision on the motion; however, failing to obtain op-
posing counsel’s response and position serves to delay 

Effectively Seeking Relief in a Written Motion World
by Judge Margret G. Kerr

... continued, next page
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... continued, next page

the process, sometimes against the best interests of the 
parties. An extreme example is where a motion for at-
torney’s fees and costs resulting from a settlement has 
been denied without prejudice on an interim basis due 
to a discrepancy between the parties identified on the 
DOAH website (based on those identified in the peti-
tion for benefits) and those identified in the settlement 
papers. A motion to amend the DOAH docket may be 
filed to correct the parties, but where the opposing coun-
sel’s agreement is not identified in the motion, these will 
be held for 15 days. This results in an unnecessary delay 
in providing the settlement funds to the claimant and 
closing the carrier file. Taking the extra time needed to 
obtain opposing counsel’s agreement prior to filing the 
motion is in the best interest of all concerned.

Motion practice is particularly important in workers’ 
compensation cases where few hearings are held. The 

Written Motion World, continued motion and response are the only opportunities to edu-
cate the JCC as to the facts upon which a ruling should 
be made. The current pandemic has sometimes resulted 
in less time being afforded to accurately researching, 
preparing, and reviewing the motions and responses, 
which has caused some degree of avoidable confusion 
and delays. In addition, the stress of working remotely 
has led at times to a reduction in communication directly 
between counsels. Focusing attention on whether the 
motion and response have a legal basis and whether they 
provide the JCC all the facts necessary to grant or deny 
the relief requested will reduce delays in litigation and 

perhaps also reduce the workload of at-
torneys already overscheduled during 
the pandemic.
Judge Margret G. Kerr is a judge of com-
pensation claims in the Miami District 
office. Contact her at meg.kerr@doah.
state.fl.us.
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News From the OJCC
by Judge David Langham

Following are excerpts from the Office of the Judges of 
Compensation Claims’ e-newsletter of January 25, 2021.
Telephonic Mediation Extended Through February 26, 
2021

The Florida OJCC will extend the mandatory tel-
ephonic mediation through February 26, 2021. There are 
various perspectives on telephonic mediation; however, 
COVID-19 remains a risk as the vaccination process 
continues. This mandate diminishes the party’s burden 
of requesting telephonic appearance, and the mediator’s 
burden of considering those requests. Updates may be 
periodically posted on the announcement blog. The 
OJCC hopes to return mediation to normal operations 
(telephonic attendance at the discretion of the assigned 
mediator pursuant to Rule 60Q-6.110(5)) as of March 
1, 2021.
OJCC/WCI Educational Program

The OJCC and the Workers’ Compensation Institute 
are proud to once again offer the annual educational 
program. This has traditionally been in Tallahassee, 
but is a virtual program in 2021 due to SARS-CoV-2/
COVID-19. The program will be delivered via Zoom on 

Friday, February 19, 2021, from 8:30 a.m. to 3:30 p.m. 
and will include a welcome from our new DOAH direc-
tor, Peter Antonacci. The program is free of charge as 
always. Thanks to Judge Walker for heading the organiza-
tion committee this year!
Statewide Nominating Commission to Meet

The Statewide Nominating Commission will meet 
virtually via Zoom videoconference on Wednesday, Feb-
ruary 10, 2021, at 12 noon, to interview candidates for 
reappointment as judge of compensation claims: Hon. 
Wilbur Anderson (DAY), Hon. Robert Arthur (LKL), 
Hon. Walter Havers (MIA), Hon. Margret Kerr (MIA), 
Hon. Daniel Lewis (FTL), Hon. Mark Massey (TPA), 
Hon. Thomas Sculco (ORL), and Hon. Carol Stephenson 
(WPB). The meeting is open to the public.
Videos Available (Free CLE)

The latest addition to the OJCC YouTube channel is a 
one-hour history of the Code of Judicial Conduct. This 
is approved for one hour of CLE credit by The Florida 
Bar (details accompany the video). There are also a video 
tour of our website, a portion of the first 2020 OJCC 

mailto:meg.kerr@doah.state.fl.us
mailto:meg.kerr@doah.state.fl.us
http://e-jccupgrade.blogspot.com/
https://www.youtube.com/watch?v=9UQYHWeKfiY&t=684s
https://www.youtube.com/watch?v=R78yCaCkCio
https://www.youtube.com/watch?v=R78yCaCkCio
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News From the OJCC, continued

seminar panel (Importance of Contracts), a portion of 
the Pretrial Stipulation panel, and how to keep track 
of the OJCC on social media WITHOUT JOINING 
SOCIAL MEDIA.
Employers Should Register for Electronic Service!

The Florida OJCC is accepting registrations for em-
ployer e-service. Any employer may register to auto-
matically receive electronic service regarding filings in its 
cases. The filing party will be responsible to assure that 
a “Registered Employer” has been selected upon the 
initial filing in any case. This option will obviate the need 
for certified mail service on that initial filing.

A party may elect not to select a “Registered Employ-
er,” and instead to insert an employer manually. Selecting 
this option will leave the filer responsible for the manual 
U.S. mail service and certified mail where applicable. Any 
Registered Employer may request its status in any case 
to be altered thereafter to the “Registered” designation. 
For more detail see Employer Service is Here, August 
2, 2020. At this time, Registered employers include 
Chipotle, City Furniture, City of Tallahassee, Florida 
Department of Business and Professional Regulation, 
Publix Super Markets, St. Johns County School District, 
University of North Florida, W. S. Badcock Corp., and 
Walmart.
Coronavirus Update

We continue to monitor the novel coronavirus  
(COVID-19). Please continue to be aware of the best 
methods for avoiding viral illness: the three W’s—“wash 
your hands,” “wear a face covering,” and “wait—stay six 
feet apart.” The latest from the CDC is here.
Check Your Daily Filings

There are some attorneys whose firms or email pro-
viders are filtering out the link emails we send when 
documents are filed. We are responsible to send, but we 
cannot control you receiving. The best way to avoid er-
rors and problems is for your office to check filings every 
day. There is a “daily filings” tab in e-JCC. Please use it 
regularly. This is your best source to know what has been 
filed in your cases.
Wearing Masks

Anyone present in an OJCC office (public area) will 
wear a mask covering nose and mouth. There are various 
feelings about masks. We ask that you wear it for the 
peace of mind of those around you.

Follow the OJCC on Social Media
Visit the blog through the link on our website, www.

fljcc.org. Follow us on Twitter, click on the link at https://
www.fljcc.org or type in @fljcc and keep up with what is 
going on. Share your thoughts using #workerscomp or 
#fljcc. The OJCC is also on LinkedIn. We are on Face-
book at FLJCC. And, we recently rolled out our YouTube 
channel with videos for you.
Tools for the Effective Workers’ Compensation Litigator

E-JCC tools, tips, and reminders of which to be aware.
Attorneys represent clients. Law firms do not.
Retirement or death.
Pretrial compliance questionnaire tool?
The tool for checking your calendar?
Monitor your daily filings?
Litigation Documents Under Seal

Bullying in the News
There are different perspectives on obtaining evidence 

in the age of COVID-19/SARS-CoV-2. Can a court re-
porter swear your remote witness? There is a recent blog 
post that attempts to illuminate the challenges that are 
faced by both lawyers and reporters. Each has concerns 
and constraints. We must all respect each other and our 
respective responsibilities as we strive to work through 

this situation. Please read Swearing 
Witnesses in Florida.
Judge David Langham is the deputy 
chief judge of compensation claims for 
the Florida Office of Judges of Compen-
sation Claims and Division of Adminis-
trative Hearings. Contact him at david.
langham@doah.state.fl.us.

https://www.youtube.com/watch?v=4bGAVL_YUW8
https://www.youtube.com/watch?v=j9f5ttiLvus
https://www.youtube.com/watch?v=akXVMIrGIek
https://www.youtube.com/watch?v=akXVMIrGIek
https://flojcc.blogspot.com/2020/08/employer-service-is-here.html
https://floridahealthcovid19.gov/
https://www.cdc.gov/flu/prevent/actions-prevent-flu.htm
https://www.cdc.gov/flu/prevent/actions-prevent-flu.htm
https://www.cdc.gov/coronavirus/2019-ncov/index.html
http://www.fljcc.org/
http://www.fljcc.org/
https://www.fljcc.org/jcc/
https://www.fljcc.org/jcc/
https://www.linkedin.com/in/florida-ojcc-4b7953124/
https://www.youtube.com/channel/UCsXAdgy6RzCQYs8gvue_Erg
https://www.youtube.com/channel/UCsXAdgy6RzCQYs8gvue_Erg
http://flojcc.blogspot.com/2014/11/who-represents-this-party.html
http://flojcc.blogspot.com/2014/12/how-to-transition-cases-upon-death-of.html
http://2012e-jccupgrade.blogspot.com/2014/12/the-new-pretrial-compliance-tool.html
http://2012e-jccupgrade.blogspot.com/2015/03/e-jcc-what-tool.html
http://flojcc.blogspot.com/2015/02/check-your-daily-filings-it-is-diligent.html
http://flojcc.blogspot.com/2018/04/litigation-documents-under-seal.html
http://flojcc.blogspot.com/2020/12/swearing-witnesses-in-florida.html
http://flojcc.blogspot.com/2020/12/swearing-witnesses-in-florida.html
http://flojcc.blogspot.com/2020/12/swearing-witnesses-in-florida.html
http://flojcc.blogspot.com/2020/12/swearing-witnesses-in-florida.html
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Case Law Update
by W. Rogers Turner, Jr.

Florida Workers’ Compensation Joint Underwriting As-
sociation, Inc. v. American Residuals and Talent, Inc., ___ 
So.3d ___ (Fla. 1st DCA 7/6/2020)
Florida Supreme Court Declines Certiorari in “Similar 
Agent” Case

The Florida Supreme Court declined to grant certiorari 
review of the 1st DCA’s 2019 decision. That case held 
that American Residuals & Talent (ART) was an employer 
under the “similar agent” provision of section 440.02(16)
(a), Fla. Stat., which states an employer is “every person 
carrying on any employment ... [and] includes employ-
ment agencies, employee leasing companies, and similar 
agents who provide employees to other persons.” In this 
case, ART requested workers’ compensation coverage 
from the Florida Workers’ Compensation Joint Under-
writers Association (FWCJUA) and was denied because 
FWCJUA claimed that ART operated as an unlicensed 
employee leasing company. ART provides payroll, obtains 
state unemployment compensation and workers’ com-
pensation coverage, and files taxes for short-term en-
tertainment productions. ART challenged the denial and 
instead classified itself under the “similar agent” provision. 
The appellant relied on Bolanos v. Workforce Alliance, 23 
So.3d 171 (Fla. 1st DCA 2009), which found that an or-
ganization that found an employee a job, but did not pay 
him for the job, was not the employer under the “similar 
agent” provision. The 1st DCA distinguished Bolanos, as 
ART directly paid the talent it used, even though it did 
not hire or fire employees.
Sanchez v. YRC, Inc., ___ So.3d ___ (Fla. 1st DCA 
10/28/20)
MCC/Burden of Proof

The DCA reversed the judge of compensation claim’s 
(JCC’s) finding that the claimant failed to prove his 
2004 workplace accident was the major contributing 
cause (MCC) of lumbar spine treatment recommended 
in 2018. The claimant began working with the employer 
in 1991. In 2004, the employer/carrier (E/C) authorized 
orthopedist Dr. Cohen to evaluate the lumbar spine. Later 
that year, the lumbar spine injury was consolidated with 
two other injuries with the employer. By 2014, a new 
servicing agent took over, but many of the old records 
apparently were not transferred. The DCA noted that 
the E/C entered into a stipulation in 2016 that agreed 

Dr. Cohen remained authorized to treat the cervical and 
lumbar spine, and attempted to reserve the right to chal-
lenge causation. Dr. Cohen’s records (the only admissible 
medical evidence) showed complaints of lumbar pain in 
2014 without treatment or diagnosis and a 2018 visit 
where the claimant alluded to the 2004 claim, where 
the doctor diagnosed L5-S1 degenerative disc disease 
(DDD). The E/C subsequently paid for a lumbar MRI and 
further visits where Dr. Cohen recommended a referral to 
pain management and epidural steroid injections (ESIs). 
At the trial on those requested recommendations, the 
E/C argued per the pretrial that the lumbar spine was no 
longer accepted, and that the claimant had suffered an 
intervening event. The claimant argued proof of MCC was 
unnecessary, as there was no intervening or competing 
cause. The JCC found Dr. Cohen’s records unreliable and 
that the claimant failed to prove MCC. The DCA noted 
the key was the identity of the accepted medical condi-
tion. The DCA rejected the E/C’s position as unsupported 
by evidence that it accepted only a “lumbar sprain,” and 
noted it specifically accepted the lumbar spine. The DCA 
similarly dismissed arguments that a body part is not a 
specific injury diagnosis, and that the E/C could not have 
accepted a degenerative condition that was unknown until 
the June 2018 MRI. The court found instructive similar 
broad language in Meehan (accepting “building related 
illnesses…”) and Jackson (“back injuries”) as binding upon 
a party, which thus removes the need for further proof 
by the claimant of MCC. In such cases, the burden then 
shifts back to the E/C to show a break in the causal chain/
intervening event, which did not exist here.
Velazquez Hernandez v. J. Sterling Quality Roofing, Inc., 
d/b/a Sterling Roofing/Summit, ___ So.3d ___ (Fla. 1st 
DCA 10/21/20)
Appellate Practice/Jurisdiction

The claimant sustained a traumatic brain injury and 
requested, among other things, attendant care. The JCC 
denied attendant care without prejudice and noted that “a 
new prescription may create a new claim while the claim-
ant’s appeal on the attendant care issue was pending.” The 
claimant filed petitions for benefits (PFBs) on January 
8, 2020, and January 10, 2020, requesting attendant 

... continued, next page



WORKERS’ COMPENSATION SECTION 40 Winter 2021 • NEWS & 440 REPORT

Case Law Update, continued

... continued, next page

care, pursuant to the JCC’s final order. The E/C moved to 
dismiss those claims, arguing the benefits requested were 
the subject of the pending appeal, removing the JCC’s 
jurisdiction. The JCC dismissed the PFBs. The claimant 
petitioned the 1st DCA for a writ of certiorari, or alterna-
tively, for a writ of quo warranto or mandamus. The DCA 
found that the claimant had not shown irreparable harm 
resulting from the dismissal and dismissed the petition 
on jurisdictional grounds. The DCA held that the portion 
of the JCC’s order dismissing the January 8, 2020, and 
January 10, 2020, PFBs is an appealable non-final order 
adjudicating jurisdiction under Florida Rule of Appellate 
Procedure 9.180(b)(1)(A). The 1st DCA affirmed the 
JCC’s determination that the pending appeal/cross-
appeal divested his jurisdiction over this PFB.
Noland v. City of Deerfield Beach/Johns Eastern, ___
So.3d___ (Fla. 1st DCA 11/6/2020)
MCC/Stipulations/Waiver

The DCA affirmed the JCC’s finding that the E/C 
preserved its MCC defense to providing orthopedic care 
following the claimant’s 2018 private health insurance 
funded knee replacement. After the original 1997 timely 
noticed workplace left knee injury, the claimant obtained 
two left knee surgeries under his private insurance and 
had no further treatment after 2001. He returned to 
his firefighter position, ran 2.5 miles a day, and played 
competitive softball. Nearing retirement in 2018, he 
underwent bilateral knee replacements, again under his 
private insurance. Notably, counsel for the claimant wrote 
the private insurer that the E/C had provided no treat-
ment for either knee, at the same time the claimant filed 
a PFB seeking ongoing treatment for the left knee. The 
JCC rejected the claimant’s argument that because the 
E/C’s pretrial stipulation stated the “left knee” was the 
specific body part at issue, and because the E/C stated 
it authorized a doctor to treat the left knee, the E/C was 
bound by this and had waived MCC defenses as to the 
left knee “condition.” The JCC found the E/C maintained 
MCC defenses as to preexisting conditions in the pretrial 
and all stages of the litigation. Further, the JCC found 
there was no evidence that any left knee care had been 
provided, finding the E/C had timely asserted a denial 
within the 120 days. (The claimant abandoned the 120 
day argument on appeal.) The DCA rejected the claim-
ant’s argument that Meehan v. Orange County Data and 

Appraisals (2019) controlled, noting that in that case, the 
E/C entered into a broad, negotiated stipulation, with no 
causation defense listed. Here, the mere listing of “left 
knee” as the body part related to the “accident” was insuf-
ficient to act as an acceptance of the left knee “condi-
tion.” Rather, the DCA found the case more analogous 
to the properly asserted MCC defense in Teco Energy, 
Inc. v. Williams (2017). The court also noted, contrary 
to the claimant’s assertion, that Jackson v. Merit Electric 
(2010) was inapplicable, as there the E/C stipulated to 
compensability and agreed to and provided treatment. 
The DCA rejected the claimant’s “superficial” comparison 
of this pretrial stipulation listing specific defenses to the 
requested benefit, noting that context matters in deter-
mining the scope of any stipulation.
Praxair, Inc./Broadspire Svcs, Inc. v. Celentano, ___ So.3d 
___ (Fla. 1st DCA 11/16/2020)
Attorney’s Fees/Reasonably Predictable Flow of Benefits

A 2017 merit order denied the E/C’s misrepresentation 
defense and awarded lumbar surgery, indemnity benefits, 
and attorney’s fees and costs. The claimant did not un-
dergo the awarded surgery. Five months after the order, 
the claimant filed a new PFB seeking permanent total 
disability (PTD) benefits, which the E/C timely accepted. 
The claimant’s 2019 amended verified fee petition sought 
attorney’s fees and costs for all benefits, including PTD. 
The JCC issued a non-final order denying fees and costs 
on PTD, and in a final order noted that the prior merit 
hearing where the E/C asserted misrepresentation dealt 
with the claimant who was not at maximum medical im-
provement (MMI), and that permanent limitations and 
restrictions would not be ripe until MMI. The claimant 
argued the PTD benefits flowed from her attorney’s ef-
forts to defeat the fraud defense at the prior merit hear-
ing, citing to the 2011 Carillo case. The DCA disagreed, 
noting that PTD was not reasonably predictable following 
the merit hearing. The DCA found the claimant’s PTD 
benefits were not the result of the attorney’s efforts in 
defeating the fraud defense.
Sullivan v. NUCO2, LLC/Broadspire, ___ So.3d ___ (Fla. 
1st DCA 12/9/2020)
120 Day Rule/Waiver/Apportionment/Deauthorization

The DCA reversed the JCC’s apportionment of impair-
ment benefits (IBs) and medical care, but affirmed his 
finding of an 18% permanent impairment rating (PIR) 
and continued authorization of Dr. Steen. Following a 
2016 shoulder injury, an MRI showed a massive rotator 
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cuff tear and significant preexisting changes. One-time 
change physician, Dr. Steen, performed shoulder surgery 
in February 2017. After placing the claimant at MMI in 
January 2018 with an 18% PIR, Dr. Steen signed an E/C 
letter saying apportionment was 60/40 preexisting (he 
later receded from this opinion). The E/C then deautho-
rized Steen based on no ongoing MCC and apportioned 
the IBs accordingly. Expert medical advisor (EMA) Dr. 
Torres opined that the need for future medical care was 
70% due to the work injury. The JCC accepted Torres’ 
opinions, awarded IBs at a 13% PIR (70% of 18%), and 
awarded continued care with Steen, but only for palliative 
care of the aggravation of the underlying condition. He 
rejected the claimant’s waiver arguments. Waiver under 
the 120 day rule requires finding (1) the date the E/C first 
provided benefits, (2) the specific identity of the injury for 
which benefits are provided, and (3) whether there was 
timely denial of the injury within 120 days of the date of 
initial provision of benefits. Although the JCC employed 
this analysis, the DCA found the evidence and case law 
did not support his conclusions. The DCA rejected that 
the E/C initially only accepted an aggravation, and found 
the E/C were on notice of the degenerative condition 
at the time of the initial MRI in 2016. The DCA found 
no evidence of investigation or documented knowledge 
of the condition until the attorney’s contact with Dr. 
Steen in March 2018. As nothing precluded the E/C’s 
discovery of material facts about the prior condition, the 
E/C cannot now later deny benefits. The DCA rejected 
the E/C’s cross appeal on the appropriate percentage of 
apportionment, finding the EMA’s 12% could be rejected 
by the JCC because the E/C did not adequately state 
that as a disputed matter and therefore the 12% rating 
assigned by the EMA did not carry the presumption of 
correctness. Finally, the DCA found the JCC properly 
ordered continued care with Dr. Steen, based upon the 
evidence and its ruling.
Palm Beach Cty. Fire Rescue/PGCS v. Wilkes, ___So.3d___
(Fla. 1st DCA 12/14/20)
First Responder PTSD Claims/Timely Notice 

The DCA reversed the JCC’s order, which (1) found the 
claimant’s post-traumatic stress disorder (PTSD) com-
pensable and (2) awarded indemnity benefits. Effective 
October 18, 2018, section 112.1815(5)(a), Fla. Stat., made 

PTSD a compensable occupational disease under section 
440.151. The statute does not require an accompanying 
physical injury, but the disorder must have resulted from 
one of 11 specific events. The statute states that such a 
claim is measured from one of the qualifying events or the 
manifestation of the disorder, whichever is later. The stat-
ute also says the claim must be properly noticed within 
52 weeks of the qualifying event. The claimant responded 
to a call where a boy drowned in 2015. In April/May of 
2019, after diving with friends, the claimant relayed a 
dream in which he dreamt the drowned boy was his son. 
He was subsequently diagnosed with PTSD for which, 
according to a medical opinion, the 2015 incident was 
the precipitating cause. Ultimately, the JCC found the 
PTSD manifested itself on May 30, 2019, the claim for 
PTSD was timely noticed, and awarded indemnity. The 
DCA reversed, rejecting the claimant’s arguments that 
the manifestation was the qualifying event, as the stat-
ute specifically lists only 11 such events. Additionally the 
DCA held that the first sentence of section 112.1815(5)
(d) expressly distinguishes between occurrence of the 
qualifying event and manifestation. The DCA considered 
the claimant’s arguments that section 440.151 establishes 
the date of disability as the date of accident, and prior case 
law interpreting that concept in a statute of limitations 
analysis. The court held that the notice requirement at 
issue here operates as a statute of repose, which “bar[s] 
actions by setting a time limit within which an action 
must be filed as measured from a specified act, after 
which time the cause of action is extinguished.” Finding 
the Legislature intended such claims to be filed within 
52 weeks of the statutorily enumerated qualifying event, 
the DCA reversed, holding the 2019 notice of the 2015 
incident was untimely.

W. Rogers Turner, Jr., is a shareholder in 
the Winter Park office of Hurley, Rogner, 
Miller, Cox & Waranch PA. He is board 
certified by The Florida Bar as a special-
ist in workers’ compensation law and is 
AV rated by Martindale Hubbell. He is 
a member of The Florida Bar’s Workers’ 
Compensation Section Executive Council, 

past chair of the Board Certification Committee, and vice 
president of the Judge William Wieland American Inn of 
Court. Mr. Turner earned the B.A. in German and history 
from Tulane University, the M.P.A. with a concentration in 
health policy from Florida State University, and the J.D. from 
Stetson University College of Law.
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AUDIO WEBCASTS

February 10, 2021
Glen Wieland and Karen Gilmartin

Topic: Major Contributing Cause Aggravation, Apportion-
ment, Allocation Between Carriers and Examination of  

Medical Experts 

March 10, 2021
Tracey Hyde and Chris Smith

Topic: Effective Mediation Strategies From the Claimant 
and Employer/Carrier Perspective 

April 14, 2021
Tara Said and Paul Anderson

Topic: TBD

May 12, 2021
Wil Condry and Keith Pallo

Topic: TBD

June 9, 2021
Judge Robert Dietz, Diana Castrillon, and Henry Roman

Topic: TBD

WORKERS’ COMPENSATION FORUM
April 15-16, 2021

Omni Resort, ChampionsGate, Orlando

FLORIDA BAR ANNUAL CONVENTION
June 9-12, 2021

Hilton Bonnet Creek, Orlando

ANNUAL WORKERS’ COMPENSATION 
EDUCATIONAL CONFERENCE

December 12-15, 2021
World Center Marriott, Orlando
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