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MESSAGE FROM THE CHAIR

Philip R. Augustine
As I sit on my couch looking out the window waiting
for my Zoom deposition to start, many thoughts are
running through my head. Why has the claimant not
called in yet? What happens if opposing counsel won’t
stipulate that it’s the claimant on the call? Can I finish
this deposition before The Paul Finebaum Show starts?
Has it really been March since I’ve put on a pair of pants?
Finally, the claimant calls in, everyone figures out how
to unmute, and it’s back to business.
And isn’t getting back to business what we all want?
I’ve been a big phone appearance guy for years, so the
last few months have not profoundly impacted the way I
practice. However, to some, phone appearances are the
equivalent of taking the deposition of a toxicologist on a
complex exposure claim at 5:30 p.m. on the Wednesday
before Thanksgiving. While I think phone appearances
are great, I now see the downside.
The Florida Bar has approximately 107,000 members.
Our section has approximately 1,200 members. Given
our small numbers, it is not uncommon to cross each
other’s path several times over the course of our careers.
Developing close relationships with our colleagues used
to be routine, and when we did, it was an amazing thing.
Now, as time passes and we have less contact, those personal relationships become fewer, and instead of faces at
a live pretrial, we become pixilated images on a Zoom call.
Where we used to see each other on a daily basis, we
now see motions for sanctions. Where we used to recognize phone numbers on our caller ID, we now get inundated with email. Now believe me, I am not suggesting
we go back to live pretrials, but in the sage words of my
predecessor, Glen Weiland, PICK UP THE PHONE. We
are the stewards of our practice, and if ever there was a
time for collegiality it is now. Our reliance on technology
and the added constraints of the pandemic have drawn us
apart, and it is time for togetherness. It is time to pick up
the phone and work things out. It is time to uphold ethics
WORKERS’ COMPENSATION SECTION

and professionalism. It is time to look in the mirror and
treat others as we would want to be treated.
One day, hopefully sooner than later, we will be back
to business as usual. Let’s do our best to make sure that
when that day comes we are reunited with open arms
and smiles, and not the feeling we have when we get that
5:30 p.m. deposition notice.
With that said, I am sincerely grateful for the opportunity to serve as chair of the Workers’ Compensation
Section for the 2020-21 term.
While the pandemic has presented obstacles for all
of us, look for the Executive Council to continue in its
efforts to secure a salary increase for the judges of compensation claims (JCCs). Our JCCs play an integral role
in the workers’ compensation system, and it should be of
paramount importance to all members of the section that
we continue to work with industry and all other interested
parties to secure this salary increase.
Additionally, pandemic permitting, we will be working on outreach programs to reach new practitioners to
promote membership in the section. I’d like to see us
partner with the Inns of Courts throughout the state to
foster professionalism and ethics. Also, we will be putting plans in place to take a more active role in Big Bar
activities and events. While we have a very cordial Bar,
being move involved in Big Bar events will increase our
presence in the state and help us to become the best
section we can be.
Finally, it is my intent to have an open-door policy. If
any section member has any comments or ideas on how
to improve the section and the services we offer, or just
wants to chat about the state of our practice, please do
not hesitate to reach out to me. As chair, I am here to
serve you and look forward to the coming year.
Sincerely,
Philip R. Augustine
Section Chair
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MESSAGE FROM THE EDITOR

Sean P. McCormack

under control. And in keeping with tradition, we have
included the member spotlight (this time the spotlight
falls on a judge), productivity tips, and a reflection on
health and wellness during COVID-19.
Thank you to all of our members who have contributed
articles. We hope you enjoy the fall edition, and I welcome any ideas, suggestions, or future articles.

On the cover of the fall 2020 News & 440 Report,
we have taken the opportunity to introduce this year’s
executive council officers as well as the News & 440
Report team. In keeping true to our bylaws, it is my intention that this edition and future editions will continue
to aid in the development of our workers’ compensation
law, provide a forum for the discussion and exchange of
ideas to improve our abilities as attorneys, and increase
our effectiveness in preparing for and attending trials to
better serve our clients.
Our law practices have changed dramatically since the
pandemic began. We were forced to embrace technology overnight, upgrade internet connections, and keep
socially distanced. We all have probably settled cases
without ever meeting a claimant. Now, instead of shaking hands after a successful mediation, attending a live
final hearing, or meeting clients or referrals for business development, we have been forced to use online
conferencing technology to see each other. We wanted
this edition’s cover to represent that change within our
section while introducing everyone to our section’s leadership. Thank you to artist Priscilla Dodrill for capturing
it on our cover page.
In this edition, we have included several articles on
COVID-19 and its impact on our practices, for the
good and the bad. You will get to learn from our members on how COVID-19 has affected working remotely.
COVID-19 unfortunately canceled our annual Forum
Conference in April, so several speakers of that event
have transformed their canceled presentations into outstanding legal articles. While our edition cannot serve as
a substitute for the Forum Conference or the Workers’
Compensation Conference in August, it is the next best
thing to keep you up-to-date on the latest changes and
impact to the law. Thank you to Judges Dietz, Langham,
and Kerr for providing sage advice to improve our practice and reputations. To elicit more member participation, we have included a new 440 Q&A where a question
is posed to our members. This edition focuses on email
management and whether we can ever keep our emails
WORKERS’ COMPENSATION SECTION

Sean P. McCormack has been licensed to practice law in
Florida since 2005. Mr. McCormack received his undergraduate degree from Florida Atlantic University in 2002
and his law degree from Barry University College of Law in
2005. He is a member of The Florida Bar, and is an associate with the firm of Colling Gilbert Wright & Carter. Mr.
McCormack has practiced exclusively in the areas of social
security disability and workers’ compensation since 2005.
He is on the WCS Executive Council and serves as editor
for the News & 440 Report. He is a member of the Orlando
Inns of Court and chair of the Workers’ Compensation Section of the OCBA. He is president of the Orlando division
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Come together with your colleagues and join the

Workers’ Compensation Section TODAY!
Visit www.flworkerscomp.org/membership
for more information
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Case Law Update for TPD/TTD
by Heather Byrer Carbone
We are getting all too familiar with cancellations of
some of our favorite conferences and seminars this
year. With the unfortunate cancellation of the Workers’
Compensation Claims Professionals Forum in April, we
missed the opportunity to present a case law update on
recent cases regarding temporary total disability (TTD)
and temporary partial disability (TPD). As such, I’ve put
together the following update of recent 2020 DCA decisions regarding claims for temporary indemnity benefits.

2017. The claimant appealed a denial of TPD benefits
and the reinstatement of personal leave benefits. He
sustained a compensable work injury and underwent
knee surgery on January 8, 2019. He was placed on
TPD following his surgery through the date of the final
hearing. The claimant received two TPD checks and then
indemnity was subsequently discontinued for several pay
periods. The adjuster testified the claimant received full
pay from the employer’s payroll and this amount was
deducted from the claimant’s personal sick or leave time,
but his leave time would eventually be reinstated since
the payments were made for a compensable workers’
compensation claim. The JCC found the claimant had
been paid correctly for the time periods at issue and the
claimant was entitled to have his leave time reinstated to
the sick bank in accordance with the employer’s policies.
The claimant appealed the order and argued the JCC did
not have jurisdiction to order reinstatement of personal
leave benefits.
The DCA reviewed the issue de novo, as it involved
undisputed facts of law. The DCA found the employer
failed to pay compensation or furnish benefits pursuant
to Florida Statutes section 440.09, as the record simply
established the claimant paid himself through personal
sick leave. The DCA found there was no evidence the
employer reinstated or “bought back” the sick leave
from the claimant. The employer also argued the wages
were paid in lieu of benefits, but the DCA held this act
must clearly be understood between the employee and
the employer pursuant to City of St. Augustine v. Allen,
404 So. 2d 1240 (Fla. 1st DCA 1998). The employer has
to understand wages are being paid in lieu of Chapter
440 benefits, not as sick pay, which is what the current employer was doing. Finally, the DCA opined the
JCC did not have jurisdiction to order reinstatement of
personal leave. The DCA held “subject matter jurisdiction of a JCC extends to personal leave matters only
when: (1) statutory disability compensation benefits are
awarded to a claimant; (2) the claimant has received
employer-provided benefits for the same period of time
covered by the disability compensation award; and (3)
the employer-provided benefits qualify for an offset under section 440.20(14).” Because the underlying order

Krysiak v. City of Kissimmee, Toho Water Authority, Preferred Government Claims Solutions
First DCA #18-5241 (2/13/2020)
Judges: Wolf, Jay, and Kelsey
This claim involved a date of accident from October 12,
2016, where the claimant appealed the judge of compensation claims’ (JCC’s) order finding the claimant could not
choose his own one-time change physician and he was not
entitled to TPD benefits due to misconduct. The DCA affirmed the JCC’s order on the one-time change, as even
though the employer/carrier did not timely respond to
the one-time change request, the claimant acquiesced to
the employer’s/carrier’s choice of physician. The claimant
attended the appointment and thus gave up his right to
select his own choice of doctor.
The DCA reversed the JCC’s decision on misconduct.
The employer argued the claimant had violated the employer’s policy on substance abuse, as the human resources
(HR) director noted the claimant was “under the influence” of alcohol while at work. The HR director testified
the claimant’s test came back positive for presence of
alcohol or drugs twice, but the test was not submitted as
evidence at the final hearing. The JCC ruled that under the
totality of the circumstances, the claimant was terminated
for misconduct. The DCA found that without authenticated evidence of the positive test, the HR director’s
testimony was inadmissible hearsay, and given the absence
of competent substantial evidence in support of the finding
of misconduct, the JCC’s order was reversed. Judge Kelsey
entered a dissenting opinion on the issue of misconduct.
Medina v. Miami Dade County and Risk Management of
Dade County
First DCA #19-1410 (7/15/2020)
Judges: M. K. Thomas, Bilbrey, and Ray
This case involved a date of accident from August 8,
WORKERS’ COMPENSATION SECTION

... continued, next page
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work restrictions during this brief period reasonable and
appropriate. The claimant argued “uncontroverted facts”
supported the award of TPD benefits, but the DCA disagreed, as there was no evidence of disability presented
during this time period, and the JCC’s decision was
upheld by competent substantial evidence and affirmed.
Summary
Given that it comes up on nearly every litigated claim,
we can be assured of a plethora of new case law each year
on TTD and TPD benefits. The overriding theme of the
three recent cases from 2020 is for attorneys on both
sides to ensure that admissible competent substantial
evidence supporting their positions is before the JCC. Be
careful not to have the crux of your case rely on hearsay
evidence or fail to provide a witness that has firsthand
knowledge supporting your claim or defense. Regardless
of whether your hearings are via Zoom or in person and
socially distanced, ensure you have the proper fact witnesses and authenticated documentary
evidence lined up before final hearing.

TPD/TTD Case Law, continued
from the JCC denied the TPD benefits, the JCC lacked
jurisdiction regarding same. As such, the DCA reversed
the JCC’s order and remanded for entry of an order
awarding TPD benefits for the dates at issue.
Guerlande v. Delray Beach Fairfield Inn/Traveler
Insurance
First DCA #19-2104 (8/20/20)
Judges: Rowe, Makear, and Tanenbaum
In this claim involving a date of accident from September 11, 2018, the claimant appealed the JCC’s
order denying 12 days of TPD benefits, which occurred
approximately six weeks after her work accident. The
claimant received treatment at an urgent care clinic
immediately following the injury and was given work
restrictions. Several weeks later, she returned and was
offered an injection but declined. She was not given any
work restrictions during this time period. Subsequently,
the claimant returned to the urgent care 12 days later and
elected to undergo the injection, and was again placed
on work restrictions. She began receiving TPD benefits
following that visit. The JCC opined that the claimant
did not satisfy her burden of showing that work restrictions existed during the 12-day period. Both a treating
physician and a reviewing physician found the lack of

WORKERS’ COMPENSATION SECTION

Heather Byrer Carbone is a shareholder
in the Jacksonville office of Marshall
Dennehey Warner Coleman & Goggin
where she leads the firm’s Florida workers’ compensation practice. Contact her
at hbcarbone@mdwcg.com.
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Current Trends During the COVID-19 Pandemic
The Challenge of Video Hearings
by Judge Margret G. Kerr
The COVID-19 pandemic has disrupted most aspects
of our lives, including how we practice law. In the early
stages of the pandemic, discovery and hearings were
postponed as many people were confined to their homes
and professional offices remained closed. Cases could
not be put on hold indefinitely, however, as the uninterrupted delivery of benefits to injured workers remained
a priority and disputes regarding those benefits had to
be resolved, even as OJCC offices remained closed to
the public and our homes became offices and schools.
Evidentiary and final hearings are now being held using
the Zoom videoconferencing platform when live hearings are not possible. Using Zoom for video hearings has
required compromise and flexibility from all participants.
The most significant benefit of Zoom is that even in a
pandemic, a JCC is able to have a “face to face” interaction with the attorneys and the witnesses. This is particularly important where a witness’s credibility is at issue.
Preparing for a Zoom hearing can be a challenge,
particularly as discovery depositions may be difficult to
obtain. Some physicians have reduced their work hours
or closed their offices entirely. Additional time and planning are therefore needed to schedule such depositions.
Alternate methods of obtaining the testimony may be
required. For example, the deposition of a records custodian may be submitted by affidavit or declaration rather
than an actual deposition. A doctor may be able to give
WORKERS’ COMPENSATION SECTION

her deposition by video, or the parties may simply be
able to agree to introduce the doctor’s records as a joint
exhibit if no additional questions are needed to clarify the
doctor’s opinions. A witness who does not have access
to Zoom may have to be available for a video deposition.
Scheduling IMEs may need to be done earlier in the case
as finding a physician willing to perform the IME may
take more time than prior to the pandemic. Flexibility
and early planning are key to successfully obtaining discovery in our “new normal.”
Using the Zoom platform itself presents challenges,
particularly as it requires a strong Wi-Fi signal. Where
the Wi-Fi is weak or is interrupted, a Zoom hearing can
freeze or have distracting echoes, both on the video and
audio. Often this can be corrected by the user with the
weak Wi-Fi logging off the call and moving to a part of
the remote “office” where the signal is stronger. In some
cases, the hearing must be rescheduled to a different day
if the signal cannot be corrected, but these situations
are rare.
Another challenge in a Zoom hearing is asking a witness
questions based on documents that have been admitted into evidence. One way around this is to have the
documents Bates stamped and provide a complete hard
copy to the witness so that all parties are assured they
are referring to the same document.
... continued, next page
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Current Trends During the COVID-19 Pandemic
properly present the case to the JCC. Where an
obstacle to discovery presents itself, an investigation of
alternate methods to prepare the case for hearing must
be explored, and professional compromise between
attorneys has never been more important. Video
hearings are not perfect, but for now at least, they are
the best method available to many JCCs to hear a case
on its merits.

Challenge, continued
There is no doubt that preparing for and participating in
an evidentiary or final hearing using a videoconferencing
platform presents unique challenges. Continuing
to litigate cases in the same manner as prior to the
COVID-19 pandemic has resulted in an inability to

Balancing Work and Home in a Homeschool Environment
by Judge Margret G. Kerr
Most schools have been closed since spring break,
approximately seven months ago. At the same time,
many parents, including attorneys, have been working
remotely. It is a rare child indeed who will successfully
undertake remote or online school lessons without
some degree of supervision. Thus, a conflict exists for
many parents: fulfilling work obligations while supervising school lessons, keeping children occupied when
not in school, preparing meals, and maintaining the
home. Balancing the demands of working from home
with homeschooling children is stressful and tiring. It
is particularly difficult to schedule uninterrupted time
for work deadlines when a crisis over school work occurs at the same time.
Many articles have been written recently on mindfulness. The practice of law is notably stressful; adding
the difficulties of working remotely without access to
the regular support structure available in the office
and monitoring schoolwork in subjects as alien as new
math serves to compound this stress. Finding a balance can prove elusive, but it is possible. Mindfulness
requires taking a moment to acknowledge the feeling
of stress and focusing the conscious mind while reducing judgmental responses. Being present and fully
engaged in the task at hand is key to a calm response
to the stress of being pulled in multiple directions at
one time.
It may be possible with older children to carve out
blocks of time to be mindfully present in working remotely and blocks of time where the children have a
parent’s full attention. Where two parents are working
WORKERS’ COMPENSATION SECTION

remotely, work and homeschooling or child care may
be allocated at different times of the day. In instances
where children are too young to understand they cannot interrupt their parents and need constant supervision, where children have special needs and cannot
learn remotely, or in a single-parent household, these
compromises may not be feasible.
Other resources may be available. The Families
First Coronavirus Response Act (FFCRA) requires
employers to provide paid leave for parents to care
for children whose schools have closed. This solution
is not ideal, as it offers only two-thirds of salary, for
only 12 weeks, and only for businesses with between
50 and 500 employees.
For many, balancing working from home with homeschooling may be an insurmountable problem. Parents
are not generally trained teachers. Stress is reflected
in the quality of the work performed and by taking
frustrations out on the children, leading to depression,
burnout, despair, and feeling overwhelmed.
Perhaps it is best to remember that we are not super
human. Acknowledging our difficulties and asking for
help is important. Let the dishes pile up in the sink. A
frank discussion with employers or opposing counsel
may allow the leeway to make accommodations such
as part-time work or granting extensions of time.
Admitting the difficulty of what we are facing does
not display weakness, but rather a calm recognition
without judgment of how much can be accomplished
in a given time under the present circumstances.
8
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Current Trends During the COVID-19 Pandemic
COVID-19 Changed the Practice of Law and I Like It
by Bill Rogner
In March, several South Florida mayors issued “stay at
home” orders in response to the COVID-19 pandemic.
Then, on April 1, 2020, Governor Ron DeSantis issued
his own order, which imposed statewide restrictions.
Although law firms were deemed essential and were thus
permitted to remain open, the practical reality created
by the pandemic required law firms to respond rapidly
to the changing environment.
Pre-pandemic, our firm had only a few attorneys who
worked occasionally or primarily from home. The vast
majority of our nearly 100 employees worked only on site
in one of the firm’s five offices located throughout the
state. On April 2, 2020, we decided to convert nearly
the entire firm to a remote working environment, which
required the rapid deployment of technology infrastructure to dozens of homes where none previously existed.
The firm provided computers and, in some cases, installed
high-speed internet capacity in our employees’ homes.
Our technology partner worked almost around the clock
to ensure a relatively seamless transition.
While the first few days were chaotic, our incredible
team rapidly responded, adjusted, and adapted to the
new environment. Within a matter of weeks, we were
able to assess the impact that remote working had on
productivity, on collaboration, and on quality of work.
We were quite surprised to find several benefits, and
also surprised to find very few adverse consequences.
For the most part, the firm functioned exactly as it had
prior to the pandemic, albeit with less person-to-person
direct contact. Now, months later, the bulk of our staff
remains at home.
We quickly learned that it is quite easy to quantify
the production of employees working from home. Our
technology contractor is able to provide us with a variety
of metrics that show when and how much employees
are working while at home. Billing was of course already
closely tracked and monitored. While there were certainly exceptions, we were surprised to find that many
employees worked more while at home, and we had to
quickly develop procedures to prevent unintended overWORKERS’ COMPENSATION SECTION

time. We set up a small team to develop concrete policies
governing working from home, addressing procedures,
safety, computer security, and the like.
At the same time the firm was making a transition,
the OJCC was doing so as well. A temporary conversion
to all telephonic mediation and hearings was extended
again and then again. Now, nearly seven months after the
initial orders issued by various mayors and by Governor
DeSantis, most mediations and hearings continue to utilize remote attendance, either by telephone or through
the use of Zoom or a similar platform. I have now tried
two cases by Zoom, held a number of hearings by Zoom,
and I even attended a First District Court of Appeal oral
argument by Zoom. The technology worked flawlessly.
Many of our attorneys have developed an enhanced
Zoom setup, which assures a seamless presentation
from a technical standpoint and also provides for a more
professional appearance. Aftermarket webcams, USB
microphones, and other modestly priced add-ons significantly upgrade Zoom presentations. Many websites
and articles address the proper technology needed to improve one’s Zoom presence and provide practical advice
regarding camera height, angle, and distance, along with
tips for choosing an appropriate background. Our goal is
to make sure the technology does not distract attention
from the arguments we are making for our clients.
Of course, we prepared for the pandemic for years
without knowing it. The OJCC converted to a paperless
system years ago. For a number of years, client communication (at least for defense lawyers) has been primarily through email. Physical law libraries are obsolete.
Original signatures and the actual mailing of documents
are unnecessary. Now, in the pandemic, we have accelerated the use of electronic signatures and alternatives
to the use of notaries, as reflected in current deposition
procedures and through the expanded use of the “verified statement” as an alternative to a sworn affidavit, as
authorized by Florida Statutes section 92.525.
Our firm has already begun exploring a permanent
... continued, next page
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Current Trends During the COVID-19 Pandemic
spend that time safely performing actual productive and
billable work or, in many cases, enjoying additional time
with family and friends.
Finally, prior to the pandemic, several of the firm’s
attorneys of a certain age (me included) resisted going
paperless. We were used to, and comfortable with, the old
ways of doing things. Our firm, however, decided the first
week of April that the pandemic’s restrictions required
all of our attorneys to embrace our already-existing
paperless system. For me, doing so has not only been
relatively painless, but liberating. Once the conversion
was made, I found it to be a better and more efficient
way to practice law. It enables me to be truly portable
and to handle cases from the office, from home, or from
any location on the planet so long as I have high-speed
internet access. It has created a sense of freedom not
possible before the pandemic.
We have identified one significant challenge. Specifically, it is difficult to maintain close collegial relationships
between attorneys and staff who are working remotely.
Daily face-to-face contact matters, and we are sorely
lacking such contact. Having had no choice, the firm
is exploring and experimenting with a variety of ideas
intended to foster that collegiality. Moving forward we
will continue to experiment and innovate. The postpandemic world will never return to what it was before
the pandemic began, and our firm will never return to
a fully in-office environment. While some will return,
many will not or will do so only on a part-time basis. We
remain committed to each other and to our clients and
look forward to the opportunities that will undoubtedly
present themselves after the pandemic ends.

Changed, continued
reduction in square footage for all office locations. The
firm recently hired a new associate who will be a resident
in Central Florida, but who will be working primarily for
partners in Tallahassee and Fort Myers (and who happens
to have the last name Rogner). We are also looking to
hire legal assistants and paralegals who now can reside
anywhere in the state, work from home, and never need
to work inside one of the firm’s offices. We no longer
need to find a legal assistant who lives in the area where
the lawyer resides, and differences in salaries between
South Florida and North Florida offer the opportunity
for additional cost savings. Training can be done using
Zoom and screen sharing.
Several of our existing attorneys have already decided
to work permanently from home on either a part-time or
full-time basis. Many of us have upgraded or expanded
our home office setups. Some individual offices have
already been converted to office sharing or eliminated
entirely. We anticipate a permanent shift toward remote attendance at both mediations and hearings. Such
remote attendance has been effective both from a results standpoint and, perhaps as important, from a cost
standpoint. The clients are receiving equivalent service
at a lower cost.
The elimination of most travel saves time, fuel, and
wear and tear on vehicles. Moreover, it eliminates one of
the most common hazards faced by workers’ compensation attorneys, the roads and highways of Florida. Instead
of spending hours behind the wheel, our attorneys can

The Impact of COVID-19
on Florida’s Traditionally Injured Workers
by Kimberly J. Syfrett
Much of the discussion surrounding the impact of
COVID-19 on workers’ compensation systems has
primarily focused on whether employees exposed to
the virus at work will be covered by workers’ compensation if they get sick, or if such coverage exists,
how this will affect insurance premiums. While the
WORKERS’ COMPENSATION SECTION

exchange of compensability exposure theories and actuarial speculations are legitimate conversations to be
had, the traditionally injured worker has experienced
often-overlooked direct and concrete impacts from
the pandemic, namely delays in treatment, the ability
... continued, next page
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Current Trends During the COVID-19 Pandemic
and other supplies due to these items being primarily
redirected to hospitals caring for COVID-19 patients.
The true impact of these delays on health and financial
well-being is unknown, but the injured worker definitely
feels the pain and stress of waiting for medical treatment.
In addition to delays in medical treatment, injured
workers have also experienced delays in the prosecution
of workers’ compensation claims for needed benefits.
Although we are all getting better with the remote
practice of law, the learning curve was real for both
attorneys and staff. The seemingly simple requirement
to attach documentation for a medical request to the
petition for benefits becomes an almost insurmountable
obstacle while the doctor’s office is temporarily closed
or minimally staffed. The necessary quarantine of the
injured worker, the adjuster, or another essential witness
the day before a deposition necessitates rescheduling
on numerous calendars and can add weeks to needed
discovery. Such delays, in turn, lead to unanticipated,
but necessary continuances of mediations and hearings,
all of which leave the injured worker waiting for resolution and direction.

Injured, continued
to return to work, and claim resolution.
Government-issued stay-in-place orders resulted in
the closure of all but essential businesses. As much as
one might initially think of medical treatment as being
essential, doctors’ offices, physical therapy services,
outpatient surgery centers, and diagnostic imaging facilities completely closed for weeks or were only open for
virtual appointments. Many injured workers had elective
surgeries temporarily cancelled, and are still awaiting
these to be rescheduled. While deemed elective from
a medical standpoint, these remedial measures were
needed to start the recovery process for returning to
work. Other injured workers had procedures for injections and other measures of pain relief put on indefinite
hold. Even routine follow-up appointments were either
postponed or converted to telehealth appointments,
which contributed to delayed renewal of prescriptions
or necessary changes in medications. For more catastrophically homebound injured workers, there is even
a shortage of certain disposable gloves, disinfectants,

The Potential for Disparate Impact of COVID
on the Disadvantaged
by Judge David Langham
The pandemic has affected everyone. That said, it has
not affected everyone equally. There is value in considering some distinctions, and this is by no means intended as
an exhaustive list. We can be very proud of the estimate
that “96.8% of Floridians have access to wired broadband
connection with speeds of 25 Mbps or faster” (according to broadbandnow.com). That, however, is merely
“access,” meaning they can purchase it where they live.
NBC6 in South Florida concluded last spring that only
73.2% of those in Miami have a broadband subscription
while it is 80.9% in Broward County. That leaves a fair
volume of folks without this kind of connectivity. I know
people who have broadband, but it is for streaming television, and they own no computer or webcam. These chalWORKERS’ COMPENSATION SECTION

lenges can impact their ability to telecommute or to appear
at a proceeding by Zoom or a similar platform. Anecdotally,
we are hearing that some parties in workers’ compensation
cases have “no internet.” This has come to us too often
verbally (“attorney ______ called, says her/his client has no
internet, wants to know what to do”). The first answer to
that question is usually 60Q6.115(1)(“Any request for an
order or for other relief shall be by motion”).
There are also some reports of challenges with transportation. This has been mentioned in terms of decreased
availability of public transport (buses less frequent).
There has also been some discussion of previously available family members now devoted to other priorities
... continued, next page
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Current Trends During the COVID-19 Pandemic
Perhaps there is no distinction. Perhaps the best path
forward in that instance will include: (1) looking for a way
to provide internet access (could the party come to his or
her attorney’s office to appear? Could a family member
provide access to a webcam or even a smartphone?); (2)
filing a motion explaining the dilemma and suggesting a
solution (a video deposition of a witness, telephonic attendance and/or testimony, changing a therapy location
to facilitate transport, etc.; and (3) the party or witness
being allowed dispensation to appear live at a hearing,
or through telemedicine for care, based upon exigencies
explained in the motion.
The challenge is perhaps one of intensity. While there
are a variety of issues that arise when representing a party
in workers’ compensation, perhaps this pandemic merely
causes these to arise more frequently or to impact some
people more profoundly.

Potential, continued
including child care, schooling, or altered work requirements. As these challenges occur, the distance of travel
may become a factor for some. There has been some
suggestion that the presence of ride share and taxi companies in some areas may be less robust during this time.
If a party cannot appear by Zoom, how is that different
than a party who cannot appear live at a hearing due to
geographical location? If a party was able to connect with
providers, or travel to a district office, or return to work
before, but cannot now, is that a real difference in the
existence of complication or merely an exacerbation of
challenges we have faced over the years? What reaction
is necessary, a novel approach or an adaptation of solutions previously employed in more select circumstances?

Suggestions for Managing Distracted
and Challenged Employees
by Judge David Langham
There has been significant transition to remote employment during the pandemic. We hear of companies
that have transitioned most or all of their employees to
off site. Some law firms have only one employee remain
in the office. That, we are told, can be very lonely and
somewhat unsettling. We heard from one law firm staff
member who had spent weeks in the office alone and
was called upon daily to support a multitude of tasks
for various coworkers who were remote. The employee
expressed frustration, loneliness, and fear. The staff
member was reluctant to complain, but was unhappy
with the situation. Conversation and camaraderie might
aid this person.
We have run across staff members who are frustrated
at home because they lack access to certain tools and
functions that are at the office. They have expressed
how their work function is slowed by “work-arounds,”
alternative processes, and challenging communications.
They want more. Conversation and camaraderie might
aid us all.
WORKERS’ COMPENSATION SECTION

Fundamentally, there are many things that are different, and change challenges people. A comfort in times of
change can be camaraderie and conversation; however,
as the change drags on, there is some perception of
disconnect. There are less “good mornings,” “I like your
sweater,” and “how was your weekend?” Conversation
and camaraderie might aid us all.
Some staff and attorneys have become obsessive about
COVID. They are persistently distracted from work
tasks, spraying disinfectant, and discussing fears with
coworkers and others. Supervisors and business owners
are distracted by their concerns about the business’s
future, productivity, reactions, adaptations, and efficacy.
Conversation and camaraderie might aid us all.
We have heard of businesses hosting regular staff
meetings over videoconferencing platforms. The interaction is close to face-to-face, and is more personal than
a phone call. There is some relief afforded by each team
member being able to look forward to such interaction
... continued, next page
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Current Trends During the COVID-19 Pandemic
Judge Margret G. Kerr is a judge of compensation claims in the Miami District
office. Contact her at meg.kerr@doah.
state.fl.us.

Suggestions, continued
opportunities. Some are doing these meetings daily,
some only weekly. Others have described daily group
calls among some subset of the overall team. One noted
that they have a team meeting phone call each morning
to discuss the plan for the day and to gather anyone’s
concerns, fears, or objections. That team then gathers
each day close to 4:30 p.m. and discusses how they did
and what they could do better, and the manager provides reinforcement of the team spirit and compliments
progress.
I am told that in all of these paradigms, there is laughter, socializing, and sharing as to status (“how are you”),
from both personal and business perspectives. Those who
are succeeding and thriving seem to be the businesses
that are focusing upon the overall health and wellness
of their teams. They are maintaining contact, discussing
anxieties, and reinforcing commitment to collective effort and success. They are persistent in empathy, adjustment, and flexibility.
My touchstone is that we will all get through this.
The key, I think, is accepting that and moving forward.
While in that mode, we have to look out for those
around us. What are they going through, and what are
their fears or challenges? Conversation and camaraderie might aid us all.

Since William H.
(Bill) Rogner cofounded the firm in
Orlando in 1992 (as
Hurley, Rogner, Miller, Cox & Waranch
PA), HR Law has expanded to six offices and earned a reputation as one of
Florida’s leading authorities on workers’
compensation law. Contact him at wrogner@hrlawflorida.
com.
Kimberly J. Syfrett is a managing partner
of Syfrett, Dykes & Furr in Panama City,
Florida. She has represented Florida’s
injured workers since 1996. Contact her
at ksyfrett@sdf-law.com.
Judge David Langham is the deputy
chief judge of compensation claims for the Florida Office of Judges of Compensation Claims
and Division of Administrative Hearings.
Contact him at david.langham@doah.
state.fl.us.

F l o r i d a B a r m e m b e r s h a v e a c c e s s t o m o re
than 70 discounted products and services from
The Florida Bar Member Benefits Program.

... and MANY more!
www.floridabar.org/MemberBenefits
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JUDGE'S SPOTLIGHT

William R. “Ray” Holley
Who is someone who inspires you and why?

my conviction that judges are role models who set the tone of
professionalism for the attorneys, their clients, and even their
support staff. Thus, professionalism, courteousness, and patience
must start from the bench. As well, I hold high expectations of
attorneys who appear in front of me both inside and outside of
the hearing room. These expectations are communicated in a
firm, friendly, but respectful manner and on a consistent basis.
In doing so, it is my belief that I am playing an important role in
upholding the integrity of our profession.

Sir Thomas Moore was a noted English lawyer, social philosopher,
author, statesman, Renaissance humanist, and Catholic saint and
martyr. He served as Lord High Chancellor of England from 1529
to 1532 under King Henry VIII. Sir Moore was also a family man
of great faith who gave his life in defense of his spiritual beliefs
and against religious persecution. Other than the dying part, I
would be fortunate to be considered even half the man he was.

What volunteer organizations are you involved in?

• Florida Conference of the Judges of Compensation Claims –
President-Elect
• Friends of 440 Scholarship Fund – Vice President of
Scholarship Selection
• E. Robert Inn of Court – Past President, Master of the Bench,
and Executive Committee Member
• Stetson University College of Arts and Sciences Advisory
Board – Board Member
• Stetson University Alumni Association – Immediate Past
President and Executive Committee Member
• University of North Florida Alumni Association – Board
Member
• Jacksonville Bar Association – Member of the Appellate Section
Committee and Professionalism and Mentoring Committee
• The Florida Bar Workers’ Compensation Section – Member

What are the three happiest moments of your life?

My wedding, the birth of my children, and the Easter vigil
ceremony where I was confirmed into the Catholic Church.

Favorite quote(s)?

“A rising tide lifts all boats.”
“Trials are intended by God to draw us closer to him and increase
our dependence on him. We have to live from faith; otherwise all
that reigns is fear, insecurity and bitterness.”

What is the last book you read?

The Camino Way by John Grisham

Best place you have traveled and what makes it special?

New Smyrna Beach, Florida. My family started visiting NSB
beginning in the summer of 2003 and has visited every summer
since. Since my mother passed in 2014, it has been a nice way to
remember her and to spend time with my family.

Proudest moment as a judge of compensation claims?

There are several moments, including the day I was notified
about my initial appointment to the bench and each of the
days I was notified as to my reappointments. It was also a great
honor to be selected to receive the E. R. Williams Inn of Court
Professionalism and Excellence Award in 2018. Last but not
least, I was given the opportunity to present (and lightly roast)
Judge Neal Pitts for the Florida Workers’ Compensation Inns of
Court John “Jake” Schickel Professionalism Award at the WC
convention that same year.

Something we do not know about you?

I am actually not a terrible cook! COVID-19 has only improved
my abilities (as well as my courage to try new recipes).

If you could have lunch with anyone from history, who would
it be and why?

It would have to be Winston Churchill, British statesman, and
former prime minister who served during World War II. From all
accounts, he was a very interesting and inspiring figure. He was
famous for his encouraging speeches, and for his refusal to give
in, even when things were going badly. My favorite quote from
him is “Fear is a reaction. Courage is a decision.”

What have you liked most about serving as a judge of
compensation claims?

My judicial philosophy from the beginning has been to treat
others (attorneys, staff, clients, and witnesses) the way I would
want and expect to be treated under similar circumstances. It is

WORKERS’ COMPENSATION SECTION
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Trial Practice in the Time of COVID-19
by Tara L. Said
Trial practice can be tricky in and of itself—having to
remember the rules and making sure you comply with
the time frames while maintaining a clear roadmap to
prove your client’s claims or defenses. Throw into the mix
a pandemic, as well as new technology requirements, and
you have the perfect storm.
Since March, we as a workers’ compensation legal community have had to learn by trial and error how to navigate
these uncharted territories. I took the opportunity to
speak to various judges across the state to find out what issues they have had in their venues, what matters continue
to remain challenging, and how they have maintained the
integrity of the judicial system. I also spoke with Deputy
Chief Judge David Langham to get a feel for what he sees
from more of a global perspective when comparing venues
and trial practice. A common theme I found across the
board from my conversations with the various judges is
there appears to be a greater need for intentional communication and more cooperation. Most attorneys are
already working in a stressful job and are trying to balance
their work with their home life, which has now drastically
changed. Attorneys are doing their best to advocate zealously for their clients and to keep the lights on in their
places of work and at home, while in the background trying
to balance homeschooling, pandemic fears, and how best
to handle day-to-day life while maintaining an effective
law practice.
I sat down with Judge Langham to get his views and
perspective on trial practice in this time of COVID-19.
He noted the importance of civility and the technical
challenges everyone is facing. There is a high level of stress
even within attorney offices where there is no one in the
office except perhaps a paralegal or an office assistant
because everyone else is telecommuting. Some of the
staff working within the JCC offices are telecommuting,
as many of them live and work in urban areas and their only
mode of transportation involves trains or buses where it’s
impossible to social distance. From his review of medical
news, it looks like we will be in this Zoom hearing era at
least through 2021. Telephonic mediations have continued, and while there has been some pushback from some
parties, Judge Langham noted that many attorneys are
really shining in this area because they are making it work.
The key seems to be developing patience. Mediators are
reporting that often the parties are actually picking up
WORKERS’ COMPENSATION SECTION

the phone before their mediation to work out some issues. He suggested as well if issues coming up for hearing
can possibly be resolved by facilitated communication,
to reach out to the state mediator to see if he or she can
mediate a conference call to discuss and possibly resolve
some matters before a hearing, better streamlining the
hearing process.
In one part of the country, Judge Langham noted that
a creative claimant’s attorney purchased three used cell
phones and added very basic accounts on them. He keeps
those phones in his office and when it’s time for hearings,
his staff sanitizes a phone and has the claimant pick it up
and use it for the hearing and then return it afterward.
This has assisted the attorney in his hearings knowing he is
supplying the tools for better reception and communication. Judge Langham noted the more we can collaborate,
the better results we can get. On a personal note, he has
found in our high-pressure jobs that we need to find ways
to take a mental break or even a physical break from the
stress—it can be something as simple as a five- or tenminute walk in the sun in the middle of the day just to
breathe and regroup. Overall, he noted that we are down
2% in filed petitions for benefits, which is consistent with
last year, but we are still up from five years ago. He foresees more cases coming up regarding possible work from
home accidents, as many work environments in the home
are non-ergonomic in nature.
After speaking with Judge Langham, I spoke with a few
other judges across the state and asked them about recurrent issues as they pertain to trial practice and how they
are overcoming the challenges 2020 has brought. Here
are some of their issues and solutions:
Judge #1: There is a general frustration with the bandwidth for Zoom hearings. There’s often feed noise, and
many times the judge has to have the witness turn the
volume down due to an echo. The court noted that hearings tend to run smoother when all the parties familiarize
themselves with the operation of Zoom before a hearing
takes place. The judge suggested the attorney might
want to do a trial run with the client to make sure he or
she knows how to participate. This judge has familiarized
himself with the document sharing capabilities in Zoom to
pull up documents during hearings on one of his screens
that the witness is able to see during cross-examination
... continued, next page
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ties have a visual to know to stop talking versus speaking
over each other due to the ever-present lag time. Some
parts of the state remain under a phone or Zoom appearance status only, and there are no options to appear live.
Some of the courts are contained within private buildings
and others in state facilities, so those restrictions have to
be kept in mind as well. The judge noted there seems to
be a much better audio component to the hearing when
an attorney wears a headset. She also advised that it would
be good for the attorneys to make sure their clients understand how Zoom works and to do a test run before the
hearing. This particular judge noted how much easier it is
when everything has been timely filed and the attorneys
have picked up the phone and determined their areas of
disagreement from an evidentiary standpoint up front
so that those matters can be discussed early on and the
hearing can move in a smoother manner. She also noted
that while the attorney may prefer a live hearing for which
everyone has to remain in masks, she can better hear and
assess a witness via Zoom as there is no mask to muffle
the voice. Another suggestion is if there is going to be
impeachment evidence to make sure to note to opposing
counsel the document and page so the lawyer can have
a hard copy in front of his or her client in case the client
cannot use document sharing through Zoom.
Judge #5: This judge noted that his office does not have
the capacity to social distance. When a trial had multiple
witnesses, they were all willing to travel to another venue
where the court setup was more amenable to a live socially
distanced and masked trial. Another issue is Zoom versus
telephonic hearings. This judge has observed a trend that
people tend to be not as respectful and are sometimes
more contentious when responding to a disembodied voice
over the phone versus appearing via Zoom where you can
make eye contact with opposing counsel. Overall, though,
this judge believes the level of professionalism seems to
be on a higher level.
Judge #6: The only issue this judge has run into is when
a witness is testifying and the connection freezes or they
lose connection, resulting in a few moments of disruption
during a hearing. He also noted there seems to be a fear of
technology for some attorneys who are not as acquainted
with using Zoom. He has had hearings involving translators
as well and said there has been no issue with it. He had
the witness and the translator exchange phone numbers
ahead of time, and then they went on the record when it
came time to testify. In one case, he had an attorney who

Trial Practice, continued
and rebuttal testimony. Another issue that has come
up is helping the witness understand the importance of
the hearing and the need to be in an environment where
everyone can be properly heard without distraction or
background noise. When the judge prepares to swear in a
witness, he asks the witness to verify there is no one else
in the room or to show on his electronic device the room
he is in so the parties can verify there is no one there
coaching the witness. This came about as a result of testimony where a witness kept turning his eyes to the side
as if looking for answers from a third party. This judge also
noted that if the parties want to do a live hearing versus
Zoom, he is willing to accommodate it so long as the parties comply with the mask-wearing requirements in his
venue and they can properly social distance themselves.
Judge #2: He has found in the last few months that half
of his hearings have been done in person and half via Zoom.
He noted there has been a better sense of cooperation
between the parties and an increase in prehearing communications. He has gone so far as to ask the parties to
schedule a prehearing conference where they can work
out any details regarding large exhibits or objections. He
has advised the parties to make sure to advise their clients
about how Zoom works and the call-in capabilities. He
has advised them as well if they’re going to appear by cell
phone for a Zoom hearing, to make sure to have a phone
charger available, and if not, to have a backup system such
as a laptop should the cell phone run out of power.
Judge #3: There is a problem with lag time when the
parties are speaking on Zoom. He has instructed the
parties to speak slower or to provide more time between
responses. He has also asked attorneys to write the word
objection on a card so when they voice an objection they
can hold up the card so the judge can clearly see he needs
to stop the parties and address an objection before moving on. The court has the capability to record the hearing
through its computer systems and also through Zoom. The
judge noted he likes the Zoom recordings because often if
there is an issue of credibility or he is unclear on something
the witness stated, he can go back and watch the witness
testify and better assess the candor and demeanor of the
witness. He also noted that this practice of using Zoom
for trial saves money and time for travel on both sides.
Judge #4: This creative judge is using small dry erase
boards. One board says “stop” and one says “go,” so if an
objection is raised or the judge needs to interject, the parWORKERS’ COMPENSATION SECTION
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Trial Practice, continued
kept objecting to Zoom hearings and trying to continue
the trial. The judge allowed some leeway for rescheduling but ultimately reminded the parties of the statutory
guidelines and time frames for which hearings should take
place, and they have proceeded forward. In one hearing,
this particular judge noted the attorneys were having a
dispute over whether or not the court reporter could swear
the witness over the phone, as there was nothing visual.
No one objected to putting the testimony into evidence,
yet they spent a large amount of time debating the matter.
The general consensus is that 90% to 95% of attorneys appearing in front of the courts across the state are
coming better prepared and are conducting themselves
more professionally. They are communicating more with
opposing counsel on pretrial measures, which has helped
the courts. Most of the judges noted there is always a small
population of attorneys on both sides who will be contentious no matter what, which is often reflected in the tone
of submitted pleadings and deposition transcripts.
Overall, the court requests that the parties continue
to work out any differences and to streamline issues, to
agree more on mutually admissible relevant evidence,
and when asking the court to find in their favor based on
documentary evidence presented to the court, to give
the judge the actual page or location of the evidence that
supports their position.
As Judge Langham stated by quoting Abraham Lincoln,
“Give me six hours to chop down a tree, and I will spend
the first four sharpening the axe.” We seem to be doing a
better job sharpening our axes, despite COVID-19, and
we need to keep working in tandem. We are all in this
together.

Sponsored by the
Young Lawyers Division of The Florida Bar

Lawyers Advising Lawyers (LAL) is a free service offered
to all members of The Florida Bar who may need advice
in a specific area of law, procedure, or other legal issue.
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Tara L. Said is admitted to practice before
the U.S. District Court for the Middle
District of Florida, the Florida Supreme
Court, and the U.S. Supreme Court. She
has been practicing in the area of workers’ compensation since 2000 and is the
managing partner of the Eraclides Gelman Pensacola office. She serves on the
Executive Council of The Florida Bar’s Workers’ Compensation Section, is a past vice president of the Friends of 440
Scholarship Fund in Jacksonville, Florida, and is a past vice
president and program director of the E. Robert Williams
American Inns of Court.
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Attorney’s Fees and Costs Pursuant to
Florida Statutes section 440.34
Updated for 2020, Part 1 of 3
by Tracey J. Hyde
With the Workers’ Compensation Claims Professionals (WCCP) Forum being cancelled, presenters were
offered an opportunity to submit an article for consideration in an upcoming News & 440 Report. So, here is a
not-so-brief fee lesson! In Part I, discussion will involve
employer/carrier (E/C) paid fees.
Introduction
Workers’ compensation laws originated in the United
States in New York in 1911 following a fire at Triangle Shirtwaist Company. Florida enacted its Workmen’s Compensation Act in 1935; it tracked the New York Act of 1911.
It provided that it was a misdemeanor for any lawyer who
represented a claimant to receive an attorney’s fee not
approved by the Florida Industrial Commission. In 1941,
the Florida Legislature amended the statute to provide for
E/C paid attorney’s fees for claimants’ attorneys under
limited circumstances. There were three circumstances
leading to E/C paid fees in the 1941 Act, when the E/C:
(1) filed a notice to controvert [denial of compensability];
(2) failed to pay a claim within 21 days of the filing of the
claim; or (3) otherwise resisted unsuccessfully the payment of compensation. The statute contained no provision
for determining the amount of the fee, however.
In Lee Engineering & Construction Co. v. Fellows, 209
So.2d 454 (Fla. 1968), the Supreme Court of Florida
determined the correct method for determining the
amount of an attorney’s fee in workers’ compensation
cases. The court turned to Canon 12 of the Canons of
Professional Ethics, which set forth the factors that were
to be considered in determining the amount of a reasonable attorney’s fee. In 1977, the Legislature codified
the Lee Engineering factors in Florida Statutes section
440.34. The 1979 Legislature made an extensive revision
in the workers’ compensation law, adopting wage loss in
place of permanent partial disability and changing the
basis for E/C paid attorney’s fees to the assertion of a
“bad faith” defense (in addition to denial of compensability of an injury). There was no change, however, involving
the method of determining the amount of the fee. In
subsequent years, there have been many amendments
to sec. 440.34, both as to entitlement and amount of
WORKERS’ COMPENSATION SECTION

claimants’ attorney’s fees.
The Florida Supreme Court, in Castellanos v. Next Door
Company, 192 So.3d 431 (Fla. 2016), clarified that the
fee schedule in sec. 440.34 is the starting point for determining the reasonableness of all attorney’s fees, but
the judge of compensation claims (JCC) shall consider
the evidence and may deviate from the guideline fee in
those circumstances where the claimant’s attorney can
establish the guideline fee is unreasonable under the Lee
Engineering factors.
Entitlement to E/C Paid Attorney’s Fees
Applicable Law - The date of accident controls, as the
“substantive” entitlement to attorney’s fees is governed
by the statute in force on the date of accident. Sir Electric, Inc., v. Borlovan, 582 So.2d 22 (Fla. 1st DCA 1991);
Foliage Design Systems, Inc., v. Fernandez, 589 So.2d 389
(Fla. 1st DCA 1991); Stolzer v. Magic Tilt Trailer, Inc., 878
So.2d 437 (Fla. 1st DCA 2004); Zabik v. Palm Beach
County School District, 901 So.2d 887 (Fla. 1st DCA
2005). From 1941 to 1979, the E/C was responsible for
payment of attorney’s fees if it filed a notice of controversy, did not pay the claim within 21 days from the date
the carrier had notice, or if it unsuccessfully resisted the
payment of compensation. The basis for fees against the
E/C is sec. 440.34: “a claimant is entitled to recover an
attorney’s fee in an amount equal to the amount provided
for in subsection (1) or subsection (7) from a carrier or
employer” and also, after 1979:
a) Against whom she or he successfully asserts a
petition for medical benefits only, if the claimant
has not filed or is not entitled to file at such time a
claim for disability, permanent impairment, wageloss, or death benefits, arising out of the same
accident
The articulated reason for this “medical only” provision
is that when only medical benefits are involved, there is
no fund created from which a claimant may pay his or
her attorney. State of Florida v. Campbell, 451 So.2d 939
(Fla. 1st DCA 1984).
... continued, next page
18

Fall 2020 • NEWS & 440 REPORT

medical records. Moreover, an E/C has little or no control
over the billing practices of providers. Under Sansone,
an E/C can avoid fee liability by accepting responsibility
for the payment of the claimed bills within 30 days of
receiving the PFB. The “benefit” the claimant receives is
the elimination of any financial responsibility for the bills.
Thus, once the E/C agrees to pay them (within 45 days
of their receipt on the proper forms per the fee schedule), the claimant has received the “benefit.” The actual
payment is a matter between the E/C and the provider.
b) In any case in which the employer or carrier files
a response to petition denying benefits with the
Office of the Judges of Compensation Claims and
the injured person has employed an attorney in the
successful prosecution of the petition

Attorney’s Fees and Costs, continued
2002 Amendments - Ch. 2002-236, Laws of Fla.,
did not specifically amend Florida Statutes section
440.34(3)(a); however, sec. 440.25(4)(k) was amended to read [now sec. 440.25(4)(j)]: “Regardless of the
date benefits were initially requested, attorney’s fees do
not attach under this subsection until 30 days after the
date the carrier or self-insured employer receives the petition.” This language was repeated in Ch. 2002-236 (13)
amending sec. 440.34(3)(d), as follows: “Regardless of
the date benefits were initially requested, attorney’s fees
shall not attach under this subsection until 30 days after
the date the carrier or employer, if self-insured, receives
the petition.”
Note: while the time for filing a response to the petition is 14 days under Florida Statutes section 440.192(8)
to avoid the imposition of penalties under sec. 440.20,
the 2002 amendment gives the E/C a 30-day grace
period to make things right without liability for attorney’s
fees. The carrier has 30 days from receipt of the petition,
regardless of the date on which it is filed with the State
of Florida or the employer, if insured.
Note in Sansone v. Frank Crum, 201 So.3d 1289 (Fla.
1st DCA 2017): It is often impossible to actually pay
medical bills within 30 days of the receipt of a petition
for benefits (PFB). An E/C is precluded from paying
medical bills under the fee schedule until the bills are
received on the proper forms with the corresponding

Ch. 93-415, Laws of Fla., adopted by a Special Session of the Legislature in November 1993, was effective
January 1, 1994. It amended Florida Statutes section
440.34. This amendment removed the provision passed
in 1990 that provided that E/Cs were responsible for
payment of the claimant’s attorney’s fee if it failed or
refused to pay the claim within 21 days after receiving
notice of the claim. The 21-day rule, which had been
in place since 1990, was repealed. Section 440.34(3)
(b) (1994), is substituted for it: “. . . a claimant shall be
entitled to recover a reasonable attorney’s fee from a
carrier or employer . . . in any case in which the employer
... continued, next page

FloridaBarCLE:
CLE for the Bar, by the Bar.
Florida Bar CLE is available in a variety of formats including
in-person CLE programs, live webcasts, online programs,
downloadable podcast CLEs, video-DVDs, and audio-CDs.
Search the variety of Florida Bar CLE programs today at

www.floridabar.org/CLEsearch
FloridaBarCLE: Your low cost, high quality CLE programming.
WORKERS’ COMPENSATION SECTION

19

Fall 2020 • NEWS & 440 REPORT

or carrier files a notice of denial with the division and the
injured person has employed an attorney in the successful prosecution of the claim.”
Effective with dates of accident October 1, 2003,
and later, the time to respond was extended to 30 days.
The statute now provides that, “Regardless of the date
benefits were initially requested, attorney’s fees shall
not attach under this subsection until 30 days after the
date the carrier or employer, if self-insured, receives
the petition.” Interpretation of this 30-day clock was
appealed, where an E/C initially responded to the petition with a total claim denial and then decided to pay.
The 30th day from the PFB was a Saturday, so the E/C
paid the benefits on the following Monday and defended
against fees. The JCC found that payment should have
been made by the previous Friday to avoid fees. The 1st
DCA agreed, see One Hospitality, LLC/Zenith v. Cruz, 45
Fla. L. Weekly D352b (Fla. 1st DCA February 12, 2020).
In Palma v. Am. Airlines, 229 So. 3d 1272 (Fla. 1st DCA
2017), the E/C timely mailed benefit checks, which the
claimant never received. Subsequent checks were mailed
more than 30 days after receipt of the PFB. The JCC
denied fees, finding that the “presumption of mailing”
applied and that the checks were late “through no fault
of the E/C.” The DCA reversed and remanded the case
for additional fact finding. The “presumption of mailing”
is rebuttable, and “fault” plays no role in the determination of fees. The E/C’s obligation is to issue and properly
mail the checks within 30 days, period. On remand, no
additional order was entered.
In Portu v. City of Coral Gables, 239 So. 3d 1295 (Fla.
1st DCA 2018), the claimant sought impairment benefits
(IB) based on a 35% rating assigned by an independent
medical examiner (IME). The E/C denied the PFB. More
than 30 days later, the parties deposed the IME physician who testified the actual rating was 4%, not 35%. The
E/C paid the IB based on the 4% within 14 days of the
PFB. Fees are due. The E/C denied all IB and could have
voluntarily commenced them pending a determination
of the proper rating.
c) In a proceeding in which a carrier or employer
denies that an accident occurred for which
compensation benefits are payable, and the
claimant prevails on the issue of compensability

circumstance where the claimant has to prove his particular injury and entitlement to compensation. In Dolphin
Tire Co. v. Ellison, 402 So.2d 36 (Fla. 1st DCA 1981),
the injury was accepted as compensable, but the fee
was due when the claimant had to prove entitlement to
“catastrophic loss” benefits, which was part of the claim.
In Great Dane Trailers v. Flis, 435 So.2d 931 (Fla. 1st
DCA 1983), there was a denial of certain claimed injuries
arising out of the accident to the exclusion of others. In
this case, the fee was approved where the E/C accepted
compensability of the back injury but denied compensability of the heart attack occurring several months
later. In Pantry Pride v. Carter, 413 So.2d 865 (Fla. 1st
DCA 1982), the E/C admitted compensability of the
injury, but a later contested entitlement to psychiatric
care did not allow award of attorney’s fees (impliedly, as
if the later controversy over some form of injury could
somehow change the character of the initial timely acceptance; but see Farm Stores, Inc. v. Harvey, 474 So.2d
4 (Fla. 1st DCA 1985), in which the fee was approved
where the E/C accepted the orthopedic injury but denied
the psychiatric condition resulting therefrom).
Fraud defenses - An unsuccessful fraud defense
results in a fee award even if no specific benefits are
awarded. In Carrillo v. Case Engineering Inc., 53 So.3d
1214 (Fla. 1st DCA 2011), the JCC denied the claimant’s
request for permanent total disability (PTD) benefits;
however, the E/C also raised a fraud defense, seeking to
disqualify the claimant from any benefits whatsoever in
the future. The JCC noted that although the claimant’s
testimony was evasive, unreliable, and inconsistent, it
did not rise to the level of fraud and rejected the carrier’s defense. The JCC awarded costs to the carrier as
the prevailing party and denied fee entitlement to the
claimant’s attorney, since no benefits were obtained.
The DCA reversed the denial of fees and the award
of costs, finding the claimant’s attorney prevailed on
the affirmative defense of compensability per Florida
Statutes sections 440.105 and 440.09(4). The DCA
found entitlement for fees under sec. 440.34(3)(c),
which awards fee entitlement to the claimant if “a carrier
or employer denies that an accident occurred . . . and
the claimant prevails on the issue of compensability.”
The DCA noted that when the E/C raised the “fraud”
defense based on sections 440.09 and 440.105, they
placed coverage of the accident and resulting injuries—
and thus compensability—at issue.

This subsection was broadly construed to include any

... continued, next page
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lawn Corp., 567 So.2d 986 (Fla. 1st DCA 1990). Lodestar is not applicable in workers’ compensation cases
because fees are controlled by statute and are not purely
contingent in nature. What An Idea, Inc. v. Sitko, 505
So.2d 497 (Fla. 1st DCA 1987).
Depositions Without a Pending PFB
Florida Statutes section 440.30 provides, “If no claim
has been filed, then the carrier or employer taking the
deposition shall pay the claimant’s attorney a reasonable attorney’s fee for attending said deposition.” See
Bednarik v. Ebasco Services, 527 So.2d 251 (Fla. 1st DCA
1988). In this case the fee was due where the claim was
technically pending, but where the issues were resolved
1.5 years before the deposition took place. The statute
applies to all depositions, not just the claimant’s deposition.
Stay tuned for subsequent articles for a discussion of
attorney’s fees payable by the claimant, determination
of amount and costs, and miscellaneous.

Attorney’s Fees and Costs, continued
d) In cases where the claimant successfully prevails
in proceedings filed under sec. 440.24 or sec.
440.28
It is not something seen often, but one should be aware
that either a rule nisi or a petition for modification will
implicate fees.
e) Appellate Fees
The E/C is potentially obligated in connection with
accidents occurring after July 1, 1980. Florida Statutes
section 440.34(5) (1980).
The award of appellate attorney’s fees is now subject
to the same evidentiary requirements as had governed
the award of trial fees—evidentiary hearing or stipulation
by the parties to utilizing affidavits. Sierra v. Sierra, 507
So.2d 1105 (Fla. 1987). Accordingly, the present general
practice of the 1st DCA is to remand the case to the
JCC to conduct appropriate proceedings determining
the amount of appellate attorney’s fees. Electrical Motor
Service v. Tiralosi, 506 So.2d 98 (Fla. 1st DCA 1987).
Procedural concerns - A motion for attorney’s fees
must be served not later than the time for service of the
reply brief and shall state the grounds on which recovery
is sought. Failure to comply is fatal to appellate fees.
The assessment of attorney’s fees may be remanded to
the lower tribunal. If attorney’s fees are assessed by the
court, the lower tribunal may enforce payment.
The Lodestar method was rejected. Mirlisena v. Chem-

Tracey J. Hyde is a partner of McConnaughhay, Coonrod, Pope, Weaver, Stern
PA, working in the firm’s Panama City,
Florida, office. Her practice area covers
workers’ compensation defense matters
in both state and federal (Longshore &
DBA) areas. Prior to joining the McConnaughhay firm, Ms. Hyde was assistant
state attorney for the 14th Judicial Circuit. In 2006, Tracey was board certified by The Florida Bar
in the area of workers’ compensation.
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by Kellye A. Shoemaker
Thinking back to January 1, 2020, it makes me laugh
now to think about my New Year’s resolution. I had decided that this year I would not aim too high. The pressure
of a lofty resolution was too much to add to the hustle.
My only goal was to slow down enough to love on my
dog more.
My husband, my 7-year-old daughter, and I have an
English bulldog who is mostly white with a dark patch
over one eye. He is laid back, gigantic, and stinky. Poor
Murray just deserved more attention, I had decided. It
seems the powers that be . . . agreed. And by the end of
March 2020, Murray thought the world had started to
revolve around him.
Meanwhile, the hustle of life had transformed from
the constant switching of hats to wearing them all at
the same time. While I was growing up, my dad was a
law student and then a lawyer. My mom was a secretary
and then an elementary school teacher. Suddenly, I was
all those things at one time, and more. Everyone reading this article has managed to “do it all” when required.
I’ve often thought if I can get through law school, I can
get through anything. (Hahahahahhaaaa as it applies to

parenthood.) Anyone else had that thought? File that
under “things we like to tell ourselves.”
Up until this year, “doing it all” usually took place in
some sort of public arena where acknowledgement,
praise, or appreciation flowed. “Safe at home” meant
nobody saw your hard work or successes. You managed
to preserve evidence, serve documents successfully,
sign up new clients, settle cases, and talk your clients
off ledges all while unloading the dishwasher and Zooming your child into class on time. And that was survival.
It was not considered a big accomplishment. Hunting
down a grocery delivery of organic rice was feeling like
my biggest success of 2020, I thought at one point. Not
what I expected from my 16th year in practice. And then
I realized, more than the winning and accomplishing and
doing in my practice, I missed seeing my value in helping
others in their smiles and by being spoken to with respect
by my peers and clients.
The services a lawyer provides can be so meaningful
to a person in need—and you can hear it in your clients’
... continued, next page
Kellye and her family, including Murray,
like to hang out together by the pool.
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Mental Health Hacks for Balancing the Roles of
Remote Learning and Lawyering

voices and see it in their faces. Before the pandemic, I
never realized how motivating the inherent respect in
most of my professional interactions was. With so much
written communication and lack of scheduled live events,
I really started to feel the emptiness. And it made me
sad. I suspect I’m not alone.
Tacking on the added responsibility of overseeing a
child’s academic success was/is another entirely demanding job. My dad has said to me many times “when
you don’t know what to do, do what you know to do.”
So . . . like many others . . . I buckled down, made to-do
lists, organized things, and cooked to help me feel like
I had some control over life while the homeschooling
quicksand pulled me under and professional emptiness
rained down.
As far as cooking, I’m not exactly an adventurous cook.
But I have made the Pioneer Woman’s Chickpea Curry.
I like recipes I can follow loosely based on items I already
have. I find it very similar to comparing case law to instant facts. The ability to distill relevant information is a
skill all lawyers have been taught. Over the years I have
also used that skill to sort through self-help books and
parenting books. Nothing is better than helpful words
of wisdom. Here are some of those words of wisdom or
other borrowed ideas that have helped me over the years
and especially during this unique time. If at any point, or
currently, you have wanted Calgon to take you away . . .
these might help you, too:

How to triage your busy life – a TED Talk by Dr.
Darria Long Gillespie
Hang out with your pets to reduce stress! “Dogs
are very present. If someone is struggling with
something, they know how to sit there and be
loving.” Dr. Ann Berger, a physician and researcher
at the NIH Clinical Center in Bethesda, Maryland
Then Jesus said to his disciples: “Therefore I tell
you, do not worry about your life, what you will eat;
or about your body, what you will wear. For life is
more than food, and the body more than clothes.
Consider the ravens: They do not sow or reap, they
have no storeroom or barn; yet God feeds them.
And how much more valuable you are than birds!
Who of you by worrying can add a single hour to
your life? Since you cannot do this very little thing,
why do you worry about the rest?" Luke 12:22-26
By no means do I feel that I have any magic tricks up
my own sleeve. My only survival hack is to go outside
at least once a day for as long as possible. We try to do
things outside on the weekends. The Apopka Wildlife
Drive is amazing. Going to the beach at off times is nice.
Wishing everyone well throughout the rest of 2020
and beyond!

Perfectionism is self-destructive simply because
there’s no such thing as perfect. Perfection is
an unattainable goal. Brené Brown, The Gifts of
Imperfection

Kellye A. Shoemaker works with her
family and their pets at Shoemaker and
Shoemaker in Altamonte Springs. Kellye has been married for over 12 years
and has a daughter in first grade. She
is a longtime member of the Orlando
Chapter of the Friends of 440 Scholarship Fund. Since 2009, she has served
on the board of directors for Florida Workers’ Advocates
(FWA), served on the executive committee of FWA beginning in 2012, and was FWA president, 2015-16. In 2015, she
became a member of The Florida Bar’s Workers’ Compensation Rules Advisory Committee, where she served as chair,
2018-19. Kellye is a member of the Judge William Wieland
Inn of Court, serving as president, 2018-20. She is the troop
leader for her daughter’s Girl Scout Daisy Troop.

Listen to music by Barry Goldstein to improve
mood. Daniel Amen, The Brain Warrior’s Way
podcast
Be the constant in your child’s life. Maintain a
sense of normalcy and routine in your home with
meals, bedtimes, and activities to give the child the
perspective that it is safe (and fun) at home. Edna
Schaefer, LMHC, ES Counseling in Orange Park,
Florida
The more gratitude I feel, the more I am aware that
the supply is endless. Louise Hay
WORKERS’ COMPENSATION SECTION
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You can do anything, but you can’t do everything.
Rachel Macy Stafford, author of Hands Free
Mamma: A Guide to Putting Down the Phone, Burning
the To-Do List, and Letting Go of Perfection to Grasp
What Really Matters!

Balancing the Roles, continued

Employer “Double Trouble”

The First District Court Clears Up § 112.18 Trigger Rebuttal
by George Helm and Kelli Hastings
The First District Court of Appeal has recently made
it clear that to rebut the presumption of compensability found in Florida Statutes section 112.18, “the Heart/
Lung Statute,” the employer bears the burden of proving
both the underlying heart condition and any applicable
“trigger” are wholly not work related. This can be “double
trouble” for the employer/carrier (E/C).
Recall that when a law enforcement officer, corrections officer, or firefighter passes a pre-employment
physical, and is later disabled or killed by hypertension
or heart disease, sec. 112.18 sets forth that the condition is presumed to be work related even if the claimant
“present[s] no evidence other than the presumption to
support a work-related cause.” See Punsky v. Clay Cty.
Sheriff’s Office, 18 So. 3d 577, 579 (Fla. 1st DCA 2009).
The burden then shifts to the E/C to rebut the presumption of compensability. Id.
In the case of a congenital or other wholly non-workrelated heart condition, where there is an event that
“triggers” the heart condition, the E/C must additionally rebut the presumption that the triggering event is
work related. Mitchell v. Miami Dade County, 186 So.
3d 65 (Fla. 1st DCA 2016). The First District Court of
Appeal first expressed this two-tiered rebuttal analysis
when dealing with trigger-susceptible congenital heart
conditions in Mitchell v. Miami Dade County, 186 So. 3d
65 (Fla. 1st DCA 2016) (Mitchell II). Initially, the First
District ruled in Mitchell v. Miami-Dade County, 159 So.
3d 172 (Fla. 1st DCA 2015) (Mitchell I) that the judge of
compensation claims (JCC) had failed to properly address the evidence in favor of rebuttal, so the case was
remanded and went up on appeal again in Mitchell II.
In the Mitchell cases, Mr. Mitchell, a law enforcement
officer, developed supraventricular tachycardia (SVT)
and sought application of sec. 112.18 to his claim for
workers’ compensation benefits. The parties stipulated to
the application of sec. 112.18, so whether the employer/
servicing agent (E/SA) rebutted the presumption was the
only issue for the JCC. On remand from Mitchell I, the
JCC concluded the SVT was due to a slow pathway AVnode and a trigger. The JCC concluded the slow pathway
AV-node was a congenital condition—the root cause of
the ultimate SVT—and the trigger was of unspecific etiWORKERS’ COMPENSATION SECTION

ology. Because the SVT would not have occurred but for
the existence of the congenital slow pathway AV-node,
the JCC concluded the SVT must also be found to be a
product of the underlying congenital, non-occupational
condition, and the E/SA successfully rebutted the presumption.
The First District reversed and, in so doing, expressed
the two-tier analysis for rebuttal for the first time. Id.
The court ultimately ruled that much like a preexisting
condition, a congenital condition can be aggravated. Id.
As a result, to overcome the presumption, the E/SA was
also required to prove the trigger was non-occupational.
Id. Addressing the standard for rebutting the trigger, the
court stated:
If the expert medical testimony establishes, for
instance, that there are one or more possible nonoccupational causes for the trigger, or there are
no known occupational causes, this testimony,
if accepted by the JCC, could overcome the
presumption. On the other hand, if the JCC
declined to accept this contrary evidence, then
the presumption will support a ruling in favor of
the claimant.
Id. at 585.
Almost simultaneously, in Gonzalez v. St. Lucie County
Fire District, 186 So. 3d 1106 (Fla. 1st DCA 2016), the
First District entertained another sec. 112.18 case involving the exact same condition, this time in a firefighter.
The court explained the two-tier analysis set forth in
Mitchell II:
Medical evidence of the congenital condition is
sufficient to rebut the presumption but, because
the presumption does not disappear when the
presumption is rebutted, the employer/carrier also
bears the burden of overcoming the presumption
by competent evidence that the trigger is also nonoccupational.
Id. at 1109.
After Mitchell II and Gonzalez, at least initially, it
appeared that rebutting causation in any trigger case
required the employer to prove both the congenital
... continued, next page
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work meeting, or while under exertion at work?
Although the specific cause(s) of the trigger may
not be identifiable, work-relation may be excluded
if the claimant cannot causally connect the “trigger
event” to work activities.
Id. at 192 (n.11) (emphasis added).

“Double Trouble”, continued
condition and the trigger are non-occupational.
It didn’t take long, however, for a footnote in City of
Jacksonville v. Ratliff, 217 So. 3d 183 (Fla. 1st DCA 2017),
to create confusion. Consistent with Gonzalez and actually quoting Mitchell II, footnote 12 from Ratliff maintains
it is the employer’s burden to rebut both the congenital
condition and the trigger:
Of note, if the underlying condition is congenital,
the E/C does not have to prove the “trigger” is also
congenital but only that the cause(s) of the trigger
is “non-occupational.”
Id. at 192 (n.12).

Thus, after Ratliff, it was unclear whether or not the
claimant may have some burden in showing the triggering
event was work related.
Nonetheless, in the recent case of McDonald v. City of
Jacksonville, 286 So. 3d 792 (Fla. 1st DCA 2019), the
First District Court cleared up the confusion. In that
case, Mr. McDonald, a law enforcement officer, sought
application of sec. 112.18 to a myocardial infarction
caused by coronary artery disease. An expert medical
advisor was appointed who determined the myocardial
infarction was due to underlying non-work-related coronary artery disease and there was no clearly identifiable
occupational trigger. The JCC’s order clearly shows he
relied on Ratliff footnote 11 to reach the conclusion the
employer was not required to show a non-occupational
cause of the heart attack trigger, and as a result, the JCC

Sowing confusing, however, is footnote 11 from Ratliff,
which clearly implies the claimant may have the burden
of proving the trigger is causally connected to work:
The E/C’s second-tier rebuttal analysis of a
“triggering event,” if the facts require it, logically
contemplates whether the “trigger” occurred while
the claimant was within the course and scope of
employment. E.g., did the “trigger” occur when
claimant was sleeping at home, while in a stressful

WORKERS’ COMPENSATION SECTION
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Therefore, it is completely clear in light of the recent
case law that to rebut the presumption of compensability
found in sec. 112.18, “the Heart/Lung Statute,” the employer bears the burden of proving both the underlying
heart condition and any triggering event are wholly not
work related. Nonetheless, this “double trouble” burden
is not unsurmountable, as seen in O’Neal.

“Double Trouble”, continued
ruled the employer rebutted the presumption.1
On appeal, the First District reasoned:
Where the JCC erred was by overlooking the fact
that by proving the prerequisites—including a
disabling heart attack caused by CAD—Claimant
had established entitlement to travel on the
presumption and by requiring claimant to establish
a work-related cause of the purported “trigger” of
his heart attack rather than keeping the burden
on the E/C to overcome the presumption of
compensability of the CAD.
...
It follows that, where a claimant is entitled to travel
on the presumption and there is medical evidence of
a “trigger” which contributed to the heart disease—
here, the myocardial infarction—it is presumed the
trigger is work-related. The burden rests on the E/C
to establish that the heart disease was caused by a
“combination of wholly non-industrial causes”—i.e.,
that the trigger of the claimant’s heart disease is
non-work related.
Id. at 795 (emphasis added).

George A. Helm III is a board certified
workers’ compensation attorney and is
AV rated by Martindale-Hubbell. Mr.
Helm has been practicing workers’ compensation defense since 1988, and since
2001, specifically focusing on the defense of municipal workers’ compensation
claims. Mr. Helm is the managing partner
of Bolton, Helm & Augustine LLP and is
a past and current lecturer on the presumption laws at the
Workers’ Compensation Forum, the Florida Workers’ Compensation Convention, and Barry College of Law.
Kelli Hastings, aka “The Yoga Lawyer,”
is board certified in workers’ compensation and maintains a small law practice in
Orlando. She also owns Total Zen Float,
a sensory deprivation floating and yoga
center in Casselberry. She talks about
her story and philosophy of life in her
book Rotten Minerva: Be an Unruly
Warrior and Embark on a Spiritual Journey, which was
published last year.
Endnote

Hence, subsequent to the McDonald decision, the
First District set the record straight that to rebut the
sec. 112.18 presumption, the employer bears the burden
of proving both the heart condition and any trigger are
wholly not work related.
This “double trouble” burden is highlighted in another
recent case, City of Jacksonville v. Adrian O’Neal, No.
1D19-597 (Fla. 1st DCA June 8, 2020), where the
First District held: “[t]he trigger theory analysis is twotiered and requires the E/C to overcome § 112.18(1)(a)’s
presumption for both the underlying condition (the first
tier) and, if applicable, the condition’s triggering event
(the second tier).” Id.
Note that in O’Neal, however, the First District reversed the JCC’s determination that the E/C had failed
to rebut the presumption of causation for the triggering event because, “the medical evidence consistently
conflicts with the application of a statutory presumption
and the conclusion that work, or job stress in the line of
duty, triggered Claimant’s condition.” In that case, the
testimony from three doctors—plus the claimant’s own
testimony—established that exercise, and not his occupation, was the cause for the trigger. Id.
WORKERS’ COMPENSATION SECTION
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Using a Pure Bill of Discovery to
Enforce Discovery Requests
by Thomas P. Vecchio
The Florida workers’ compensation system has its own
unique rules of discovery. We generally do not have
any trouble setting depositions and procuring records.
Witnesses served with subpoenas usually comply by
producing records or by appearing at deposition and
final hearing.
We occasionally encounter a recalcitrant target of
a subpoena who simply ignores the subpoena and fails
to cooperate. We can send strident letters and even
secure an order from the judge of compensation claims
(JCC) demanding production of records or testimony.
JCCs do not have powers of enforcement or contempt,
however, and a non-party witness who ignores a workers’
compensation subpoena or a JCC’s discovery order can
do so with impunity.
A petition for rule nisi pursuant to Florida Statutes
section 440.24 will not provide relief. Rule nisi is a oneway street where claimants invoke the jurisdiction of the
circuit court to force employer/carrier (E/C) compliance
with a compensation order. This statute speaks exclusively to enforcement of compensation orders where the
E/C does not fulfill its obligations.
An order compelling discovery from a circuit court is
very different from a discovery order from a JCC. The
circuit court has inherent powers of enforcement and
contempt. Ignoring a discovery order from a JCC carries relatively little risk. Ignoring a discovery order from a
circuit court, however, can lead to a variety of unpleasant
repercussions. Deputy sheriffs can appear at the subpoena target’s home or business for an impromptu ride
to the courthouse. The target of the subpoena can then
explain to the judge why he or she saw fit to ignore the
discovery order. The circuit court judge will enforce his
or her order, and may give the target of the subpoena
some “alone time” in a small, secure area to contemplate
the circumstance.
So, if a non-party witness fails to comply with a reasonable and permissible request for discovery, how do
we workers’ compensation practitioners secure an order
from a circuit court compelling discovery? One option
is an antiquated process called a pure bill of discovery.
A pure bill of discovery is an equitable remedy where a
lawsuit is filed for the sole purpose of securing discovery.
WORKERS’ COMPENSATION SECTION

No relief beyond discovery is requested.
Modern rules of civil procedure have largely obviated
the need for a pure bill of discovery. Its use is now limited
primarily to procurement of an order compelling discovery from one court in association with an action pending
in another court.
A pure bill of discovery complaint must show that the
information being sought is necessary to maintain the
cause of action or to prepare defenses. The complaint
must also show that the action affects the true parties in
interest. The plaintiff (claimant or E/C) must be a party
to the underlying cause of action in order to obtain the
equitable relief sought through a pure bill of discovery.
Relief will not be granted to those who are not parties
to the underlying cause of action.
Such a complaint seeking discovery should be titled
“Complaint for a Pure Bill of Discovery.” General rules
of civil pleading apply. The complaint should set forth
the nature of the relief sought, invocation of the court’s
equitable jurisdiction, and identity of the parties and their
role in the underlying case. A complaint for a pure bill
of discovery should also set forth the facts giving rise to
the cause of action, confirmation that the plaintiff is a
party to the underlying litigation, and that the discovery
dispute necessitates judicial intervention. Finally, the
complaint should specifically indicate what information
is being sought and why the plaintiff has the right to
discovery of that information.
A pure bill of discovery cannot be used as a “fishing
expedition.” A pure bill of discovery can only be used
in a circumstance where an underlying cause of action
has been proven to exist. Failure to show evidence of an
established underlying cause of action may result in dismissal of the complaint. A pure bill of discovery may be
used for purposes of preserving evidence. It is incumbent
upon the party seeking a discovery order to show that a
viable cause of action exists.
A pure bill of discovery is not a necessary tool in the
context of civil litigation. The rules of discovery are clear
and detailed, supported by the court’s ability to hold
uncooperative witnesses accountable. Since judges of
compensation claims do not have inherent powers of
... continued, next page
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to support their JCC brethren.
In conclusion, a pure bill of discovery can assist injured
workers and E/Cs in compelling obstinate, uncooperative
witnesses to produce records, to appear for deposition,
or to appear for final hearing. The ability to enforce
compliance is based on the inherent authority of the
state circuit courts.
This article was adapted from a much more scholarly
piece that appeared in The Florida Bar Journal in March
2004 written by attorney Daniel Morman of Miami. Mr.
Morman’s article is titled “The Complaint for a Pure Bill
of Discovery—A Living, Breathing, Modern Day Dinosaur?” This column summarizes Mr. Morman’s article,
with his permission.

Pure Bill of Discovery, continued
enforcement or contempt, a pure bill of discovery is a
viable option for necessary discovery when a non-party
witness fails to cooperate.
It is easy to envision a circuit court judge granting the
relief sought through a complaint for a pure bill of discovery. The discovery dispute is not between the claimant
and the E/C; the dispute is between the claimant or the
E/C and a third party who is unwilling to cooperate. The
parties to the workers’ compensation claim will generally be able to show the circuit court judge that his or
her opponent has no objection to the relief requested.
If there was a discovery dispute between the claimant
and the E/C, that dispute would be resolved by the JCC.
Therefore, there would be no discovery dispute between
the claimant and the E/C upon invocation of circuit court
jurisdiction.
Most workers’ compensation practitioners can agree
on reasonable parameters of discovery. When the moving
party then shows the circuit court judge that it is a third
party objecting to discovery that both the claimant and
the E/C believe is appropriate, it seems very likely the
circuit court judge would readily grant the requested
relief. Circuit court judges would undoubtedly be inclined
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is the senior partner of Vecchio, Carrier,
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Chartered Property Casualty Underwriter designation conferred by the Insurance Institute of America.
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A Positive Drug Test
Does Not Always Equal a Presumption
by Matthew J. Troy
Following significant injuries where the claimant is immediately hospitalized, the employer/carrier (E/C) often
has difficulty obtaining blood and urine samples from the
injured worker in the hospital. Hospitals are reluctant to
allow vendors into the patient’s room, and sometimes an
injured worker is not able to submit samples. We are all
aware that Florida Statutes section 440.09(3) provides
a defense when “the injury was occasioned primarily
by the intoxication of the employee (or) by the influence of any drugs, barbiturates, or other stimulants not
prescribed by a physician . . . .” How can hospital-drawn
samples be used to prove an intoxication defense or to
defeat that defense?
Employers/carriers prefer to rely upon the presumptions found in sec. 440.09(7)(b), which provides for a
rebuttable presumption that the injury was occasioned
primarily by the intoxication or influence of drugs if there
is a positive drug test. Without the presumption, proving
an intoxication defense can be difficult without eyewitness testimony. See Inmon v. Convergence Employee Leasing III, Inc., 243 So.3d 1046 (Fla. 1st DCA 2018), and
Samuel Thomas v. Ed Bircheat/Labor Finders/ACE USA, 16
So.3d 198 (Fla. 1st DCA 2009). When the intoxication
presumption does not apply, the E/C must establish, by
the greater weight of the evidence, not only that the
injured worker was intoxicated but that the work-related
injury was occasioned primarily by the intoxication of the
workers’ compensation claimant.
In Temporary Labor Source v. E.H., 765 So.2d 757 (Fla.
1st DCA 2000), the First DCA held that while a drug
test performed for medical purposes may be admissible
to support an intoxication defense under sec. 440.09(3),
the presumption set out in sec. 440.09(7)(b) does not
arise as the result of a positive confirmation drug test
using a medically drawn sample unless the Florida Administrative Code rules required by sec. 440.09(7)(d)
are followed. Because the record demonstrated a lack
of compliance with those rules, the court affirmed the
judge of compensation claims’ (JCC’s) ruling that the
E/C was not entitled to a presumption that the injury
was occasioned primarily by the influence of a drug upon
the claimant. See also, European Marble Co. v. Robinson,
885 So.2d 502 (Fla. 1st DCA 2004).
WORKERS’ COMPENSATION SECTION

Section 440.09(7)(d) states: “The agency shall provide by rule for the authorization and regulation of
drug-testing policies, procedures, and methods. Testing of injured employees shall not commence until
such rules are adopted.” Temporary Labor and European
Marble were based upon a reference to Rule 38F-9.015
(“Drug Testing Criteria”), which was renumbered to Rule
69F-9.015(1996). Rule 69F-9.015(1996) was repealed
effective December 12, 2011. It has not been replaced
with new rules. Rule 59A-24 provides for Drug-Free
Workplace Standards; however, these appear to be
limited to cases where a Drug-Free Work Place exists.
Absent the presumption, the E/C has the burden of
proof. Inmon laid out what a difficult hurdle this can be. In
Inmon, the employee was a construction helper who was
at an out-of-town job. The employee had been dropped
off at a bar a few miles from his hotel. Later that night
the employee was struck and killed while walking along
U.S. Highway 1. Video prior to the accident showed the
employee weaving in and out of the road. The employee
had been speaking to his wife, and she admitted he
sounded intoxicated. Blood alcohol testing showed the
claimant to be intoxicated. The E/C was not entitled to
the presumption because the samples were not collected
in accordance with the administrative code rules. There
was no eyewitness testimony presented in support of
the defense. The First DCA reversed the JCC’s denial
of benefits based upon an impermissible stacking of inferences.
Matthew J. Troy, a partner in Conroy
Simberg’s Orlando office, represents employers, carriers, TPAs, uninsured employers, PEOs, and self-insured funds
in all types of workers’ compensation
cases including permanent total disability, catastrophic injuries, toxic exposure,
heart and lung bill presumption cases,
drug test denials, and PEO coverage. Board-certified by
The Florida Bar in workers’ compensation, he joined Conroy
Simberg after working for a boutique firm handling cases
throughout South Florida and the rest of the state.
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by Courtney Collins Bahe
Raise your hand if your email inbox makes you
cringe! I bet many readers of this article will agree that
email can be an added stressor to daily time management. These days a lot of attorneys run their practice
completely by email; even faxes go to email. With
the technology progress the Division of Administrative Hearings (DOAH) has made, there is very little
need for traditional correspondence via U.S. Mail.
There are exceptions to this for purposes of
service of process of certain pleadings
and documents, but for the most part
there is very little reason to send correspondence to opposing counsel via
traditional mail. With this change
has come the ever-expanding inbox
that can get out of control very
quickly. There are a lot of good tips
for managing your inbox, but the following four are the ones I find the best
and most realistic to accomplish on a daily
basis:
1. Delete First: The first thing I do when I open email
in the morning is scan and delete. I immediately
delete anything that is marketing or spam mail.
Then I scan for emails I may have been copied on
but I am not going to address because someone
else in my office will do so. This includes DOAH
notices.
2. Use a Second Email: I do not use my work email for
anything personal, and I do not give it out when an
email address is requested on marketing or for online purchases. Once a company gets your email,
you will be inundated with marketing materials.
This keeps my inbox work related.
3. Create Templates/Shortcuts: I use dictation software to draft the majority of the emails I send. If
you do the same, there are shortcut templates
that can be created to shorten the length of
time an email takes to create. You can also create
templates without dictation software. This only
requires you to type a command with a couple of
key strokes and the sentence(s)/paragraph(s) is
generated. This cuts down on typing time for boiler
plate language used frequently, for example, an
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email confirming the terms to a settlement agreement or generating a demand letter.
4. Have a Reply by (Date) Folder: This folder is for
sorting out emails that cannot be responded to
immediately, but need to be addressed. There are
times when an email is received, but some research
needs to be done before a response is appropriate.
Perhaps you need to call a client to obtain
information to provide a responsive
reply. Be wary though, this folder
is not meant for dragging every
email you want to look at later.
You should only drag emails to
this folder that are important
and need to be responded to in
a timely manner. Otherwise, this
folder will become just as cluttered as your inbox.
There are many tips you can use to manage your inbox, but you should use the ones that
work best for you personally to manage the day. And as
always, we should all remember professionalism when
it comes to managing the inbox. I would venture to
guess that every reader has sent multiple emails to an
opposing counsel and never received a response. An
out of control inbox could lead to the loss of a client
or set an unnecessary tone on a case with opposing
counsel, if you cannot manage responding to email. We
have provided some tips from some section members
as well that we hope will work for some of you in gaining control over your inbox. See the next page for a
new 440 Report feature, 440 Q&A.
Courtney Collins Bahe, Esq., is an attorney in the firm of Bolton, Helm &
Augustine LLP. She focuses her practice
on defending large self-insureds, insurance carriers, TPAs, and smaller entities
in the area of workers’ compensation.
She has been an active member of the
Workers’ Compensation Section of The
Florida Bar for over 15 years. She serves as assistant editor
of the News & 440 Report.
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Email Practice

440 Q&A
How do you MANAGE YOUR EMAIL
inbox to keep it under control?
I immediately delete junk mail, and I require all
emails to include the OJCC# in the subject line
of the email (if not, I kick it back).
Anna Marie Kim, OJCC state mediator,
Orlando

I TRY my best to clear out
my inbox each day. I do not
delete emails until they are fully addressed,
posted to the file, and billed for if appropriate. If I cannot send a client a full response
right away, I try to respond and let them
know that. If I send an email from my phone,
I am automatically copied so that I can remember to bill for it when I return to my
desktop.
Joanne Prescott, Zimmerman, Kiser and
Sutcliffe, Orlando

1. Set email rules so emails from certain groups or
people or about certain topics are automatically sent to a subfolder in your inbox;
2. Any time you receive junk mail, mark it as
such instead of just deleting it to ensure those
emails never clog your inbox again;
3. Always respond to emails that you may need to save
in the future so that you can delete them from your
inbox. By responding to an email, you can save the
entirety of the email in your sent folder for future
reference instead of your inbox, which should be
used only for new emails.
Dominic Celeste, Celeste Law Firm,
West Palm Beach

I try to keep up with emails as they come
in and try to respond within 24 hours if
possible. I also monitor and respond on weekends and
when on vacation. I handle the quick response/easy ones
first and immediately, and save the more detailed ones
for when I have a little more time. I do not let emails get
stacked up. I also try to multitask by answering emails
while in mediation, lengthy depos, etc.
Frank Wesighan, Dean, Ringers, Morgan and Lawton,
Orlando

My favorite strategy is utilizing the
follow-up flags in Outlook. Two clicks
and the email is added to an easy checklist of what
to do and when.
Andrew Long, Eraclides, Gelman, Hall, Indek,
Goodman, Waters & Traverso, Maitland

I have granted access to my email to my senior
paralegal. Anything coming in from opposing
counsel she can read in her emails and help create tasks for things that need to be checked on
and followed up. You can control what she has
access to (which incoming emails) under the
rules section in your emails. It really helps.
Tara Said, Eraclides, Gelman, Hall, Indek,
Goodman, Waters & Traverso, Pensacola

UPCOMING QUESTION:

How has your marketing and business development
goals changed in light of COVID-19?
Email your answer to
smccormack@thefloridafirm.com,
and it may appear in our winter edition.
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Friends of 440 Scholarship Fund, Inc., is a volunteer-driven, charitable organization whose purpose
is to make the dream of college a reality for eligible students who are dependents and descendants
of individuals who have been injured or killed in the course and scope of their employment and who
received benefits under the Florida Workers’ Compensation Law. In addition, dependents of individuals whose primary employment is connected with the operation and/or administration of this
same law are also eligible to receive scholarships.
Friends of 440 Scholarship Fund, Inc., has a membership comprising attorneys, doctors, insurance
adjusters, judges of compensation claims, claims administrators, rehabilitation providers, and other
individuals whose primary employment is connected to the administration of the Florida Workers’
Compensation system. Throughout the state of Florida, social events are held to raise scholarship
funds to aid students who lack the economic ability to continue their education beyond high school
or to further their college education. One of the organization’s most successful events, casino-style
Cards for a Cause, is held annually in Orlando in early June and raises nearly half the funds that are
awarded to students each year.
Lori Salzman, managing director of the Scholarship Fund says, “These events are our bread and
butter and would not be possible without the hard work of our volunteer members. Not only do they
raise necessary funds, but they raise awareness.” Numerous events throughout the state, such as
trivia nights, fishing tournaments, and a night with the judges, which provides CLE credits, are part
of our past fundraising efforts. Check our website for future events.
Founded in 1991, the fund has awarded nearly $1.5 million in scholarships that have helped deserving students achieve their goals. Scholarship recipients have gone on to earn doctoral degrees in
many fields, have become attorneys, physicians, and accountants, and have excelled in various other
disciplines in the arts and sciences.
Qualified students must also meet academic requirements and show financial need. High school
students must have a 2.7 GPA and college students a 3.0 GPA to apply. Scholarship recipients must
be full-time students and maintain a 3.0 GPA. The typical scholarship award ranges from $1,000 to
$3,500. The scholarship is not available for post-graduate studies. Applications are due by February 28 of each year and are available online at https://www.440scholarship.org/portal/application.
WORKERS’ COMPENSATION SECTION
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by Judge Robert Dietz
It is a truism that lawyers are dependent on their office
staff for the day-to-day handling of litigation files. This
has significant impact when the attorney is not proofreading documents and double checking the preparation
for trials. Importantly, it impacts the impression you are
making on the judge. I’ll start at the top.
The heading of the case often tells how much attention
to detail is paid by an attorney’s office. Is the identified
district office the correct venue? For example, an accident that occurred in the city of Seminole is not in
Seminole County or assigned to the Orlando District
Office. In a death case, are a deceased employee and
a claimant identified? Is the claimant’s status identified
(widow, mother of natural child(ren), etc.)? In a case
involving a minor child, is the listed adult identified as to
his or her relationship to the child (mother, father, grandparent, etc.)? It is understood that a limited number of
spaces are available on the Division of Administrative
Hearings (DOAH) website to indicate the identity of
the claimant. Perhaps a motion identifying the correct
heading, but defaulting to a shorter option for purposes
of the DOAH space limitation would be appropriate.
Are there typographical errors in the spelling of the parties’ names in the heading of the case? Do not capitalize
names unless the corporate entity capitalizes the name
(e.g., ACE American Insurance). The claimant’s name
should never be capitalized.
In the identification of the judge, is it the current
judge? More than six years after beginning in Sebastian,
a week doesn’t go by that doesn’t include at least one
document filed in a Sebastian District case with another
judge’s name on it. Granted, many of these documents
come from outside the district, but you would think
someone in an office would revise the forms or proofread
documents to confirm the judge is correctly identified.
Since the attorney’s office has received all notices and
communications from the district office related to its
case with the current judge’s name on it, someone isn’t
paying attention. Perhaps it’s wishful thinking the prior
judge will return. The odds are probably against that
proposition. Perhaps it is the list of judges in the assistant’s drawer, copied in 1998 and not updated since, that
provides instant reference when documents are being
generated. If there is no judge at the time, put the district
name. Sixteen judges have been appointed since I was
WORKERS’ COMPENSATION SECTION

appointed, which means if I’m getting documents with
the incorrect judge’s name, it is likely more than half the
judges in the state who are more recently appointed are
experiencing the same issue. I’m not sure of the breakeven date where the judge is correctly identified, but it
is more than six years!
Remember, the judge’s office cannot amend headings
of cases in the Office of the Judges of Compensation
Claims (OJCC) system. The parties must file a motion to
make the change and an order entered so that Tallahassee
can make the change. The motion must indicate whether
the corrected party’s address and telephone number are
correct in DOAH, or there will be a delay in getting the
change finalized.
The use of document shells in word processing and case
management systems has created a new challenge for the
judge: figuring out what is meant by the pleadings that
have been filed. Titles of documents do not match the text
or the plea. So which is being requested? Form language
for arguing specific issues is passed from generation to
generation of lawyers without anyone checking the accuracy. The case law citations don’t relate to the subject of
the title or the plea. The citations themselves aren’t correct. Quotes can’t be found in the cited cases. The cited
point of law can’t be found in the cited case. Statutory
and administrative rule section numbering changes due to
amendment haven’t been corrected. Citations to statutes
and administrative rules don’t match the subject of the
title, the motion, or the plea. For example, a motion for
continuance that doesn’t go past the 210-day statutory
deadline is a motion to reschedule. In an amended motion, is what is being amended identified in the heading (in
parentheses below the title to distinguish the document
from what should have been a new pleading)? Judges and
their assistants don’t have time for a line-by-line review
of the two documents to figure out the amendment to
determine if it is appropriate or requires any additional
action. This can also be true with pretrials.
Dockets are similarly littered with incorrectly identified documents. Citations to the docket are frequently
wrong, either as to filing date or docket number. Exhibits
often cannot be located because they are incorrectly
identified or are submitted in composite exhibits generically labelled, such as “medical records” or “exhibits.”
... continued, next page
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Upping Your Game and Impressing the Judge

Instead, identify the exhibits as if tabbed and indexed
(deposition of Dr. Smith, medical records of Dr. Jones,
etc.). Exhibits necessary for impeachment and used with
witnesses at the final hearing such as prior depositions
or medical records often can’t be located on the docket.
Once it has been identified as an exhibit, make sure it was
uploaded to the docket. Otherwise it can’t be reviewed
by the judge. Claimants’ depositions that are used for
impeachment during the hearing are the best example
of this. Notices of filing are unnecessary and when immediately followed by the deposition throw the page
numbers off by one or two pages. I use the deposition
page number to remedy this discrepancy.
What impresses the judge? Being able to understand
what is being requested and the relevancy to the case at
this point: not wasting the judge’s time is just a benefit.
The job of a judge is one of time management. Reducing
the time the judge has to spend on your motion should
result in quicker rulings. If the point or relevancy can’t
be quickly identified or appears to require more research
just to figure out what is going on, the motion may go
back into the queue. Every hour spent working on your
case is an hour the judge can’t be spending on his or her
other 350 to 500 cases, all on the clock to get to mediations and final hearings.
Is a motion necessary to the handling of the case or
done solely for the purpose of billing the client? Motions
to dismiss and motions for summary final order often
fall into this category. A motion to dismiss is to be used
when the employer/carrier (E/C) cannot determine
what is being requested in the petition for benefits, or
the source of the referral. Requests for specialist evaluations without evidence of a referral from an authorized
doctor are appropriate examples of the need for a motion
to dismiss. But if the E/C has the information or access
to the information that answers the question as to what
is being claimed, such as the 13-week wage statement,
the payroll records, and the valuation of fringe benefits,
the E/C has the information necessary to determine if
there is a basis when an adjustment of the average weekly
wage is claimed. The E/C can choose to compute the
information or provide the information to the claimant
for calculation. But it is inappropriate for the E/C to stick
its head in the sand and pretend it doesn’t know what is
being requested without turning over the documents
necessary to make the calculation.
WORKERS’ COMPENSATION SECTION
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Another example of the motion to dismiss being unnecessary to the handling of the case is when indemnity
benefits are claimed after the E/C has cut off benefits.
The payout sheet and the state-filed forms terminating
the benefits (both in the E/C’s possession) document
when benefits were cut off. In addition, the adjuster is
the one that cut off the benefits. How could the E/C
not know why the claimant is filing a petition for benefits
(PFB) asking for indemnity benefits? Another “favorite”
is when the attachment to the PFB is a communication
from the E/C to a medical provider regarding its denial
of a benefit that is now being requested in the PFB. And
still a motion to dismiss may be filed!
Motions for summary final orders request the judge
to enter an order that would be dispositive of the issues
raised by the subject petition such as coverage, statute of
limitations, compensability, res judicata, or a prior settlement. There is to be no genuine issue as to any material
fact. See Rule 60Q-6.120, F.A.C. Motions are still filed
regarding disputed issues that will require factual findings
in order to apply the law.
Equally inappropriate are answers to the request to
produce such as “Not in the possession of counsel; the
documents have been requested and will be provided if
they exist or upon receipt” and should result in an immediate motion to compel. The E/C is responsible in
discovery to advise whether a document exists, and if
not attached to the response, when it will be provided.
The purpose of discovery is not to learn what documents
are in counsel’s file, but to learn what documents of the
employer or carrier (or claimant) exist, and for counsel
to review them to determine if they impact the case.
The rub, apparently, is that this requires actually communicating with the client and verifying what is in his or
her possession. Firing off a form letter asking the client
to send the file is not responsive to the discovery request.
This is apparently interpreted by some as “if and when
they get around to it” since at the brink of trial the parties
are often forced to scramble to locate documents. It is
perplexing the number of cases at final hearing where no
one can produce a copy of the 13-week wage statement
being used, despite the fact that most pretrials require a
copy of the 13-week wage statement to be attached to
the submitted pretrial or provided within five days if there
is a dispute! If no stipulation has been reached, there is
a dispute. “Not at issue” should mean a stipulation has
been reached, which allows the parties to indicate on the

Upping Your Game, continued

pretrial the average weekly wage (AWW) and compensation rate. In seven years I can count on one hand how
many 13-week wage statements I have seen submitted
with the pretrial. Failure to list stipulated AWWs and
compensation rates also enable legal gymnastics such
as the argument that if there is no stipulation and no
dispute, then there is no AWW!
Pleadings (such as requests to produce) that require the
filing of additional pleadings (such as motions to compel)
in order to get what was initially requested also constitute
inappropriate office procedure by the responding party.
Even worse are refusals to provide any information until
a motion to compel is filed. The rules of discovery are not
designed to reward intentional refusals to comply.
No discussion of motions can be complete without
addressing certification. Everyone continues to try to
find magic words that will satisfy judges while avoiding
the intention of the rule. A proper motion requires the
“personally conferred or has used good-faith efforts to
confer” provision of Rule 60Q-6.115(2), F.A.P. This
provision of the 60Q Rules has been frequently misinterpreted since it was adopted. Rule 60Q-6.115(2),
F.A.C., requires “that the movant has personally conferred or has used good-faith efforts to confer with all
other parties or, if represented, their attorneys of record
and shall state whether any party has an objection to the
motion” (emphasis added).
Rule 60Q-6.102(12), F.A.C., defines personally conferred as “communications in person, by telephone,
e-mail, text messaging, or some other communication
mechanism that permits an immediate, contemporaneous response.” Some have apparently interpreted
“permits an immediate, contemporaneous response” as
addressing the mode of the communication (telephone,
e-mail, etc.) rather than the quality of the communication (actually discussing the motion and determining
whether there is an objection). If there is no objection,
the judge can immediately enter an order granting the
motion. If there is an objection, then response time
will be necessary before a ruling can be made. Option
variables in the motion’s shell that are not completed
(e.g., objects/does not object) also provide no assistance,
evince lack of attention to detail, and constitute proof
the document wasn’t reviewed.
Another “favorite” topic is unilaterally scheduled depositions. There is no appropriate time in the litigation
WORKERS’ COMPENSATION SECTION
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of any case to unilaterally schedule depositions, which
almost always result in the parties drafting motions for
protective orders and filing responses, the Offices of the
Judges of Compensation Claims scheduling and conducting emergency hearings, and judges researching and
drafting orders. All because the parties do not comply
with the procedures set out in the Florida Rules of Civil
Procedure and the Florida Administrative Code 60Q
Rules, resulting in time taken away from doing productive work. Parties will argue (unconvincingly) they are
forced to unilaterally schedule depositions because opposing counsel’s office never responds to their requests
to schedule depositions. Failure to respond to requests
to coordinate calendars to schedule depositions should
be documented in writing and called to the attention of
judges in properly filed motions. This can evidence lack
of organization, understaffing, or lack of professionalism.
When such a motion is filed, a hearing will be immediately
scheduled. Repeat offenders scheduling unilaterally set
depositions may be subject to sanctions.
Motions for protective order are also appropriate when
the times and locations of the deposition are set to harass
the opposing party. It is assumed counsel have busy practices, and conflicts in scheduling often make it difficult to
coordinate deposition and hearing times, particularly in a
short time frame. At the same time, counsel cannot be
in two places at the same time. Judges are appreciative
of the professionalism, courtesy, and extra effort taken
by counsel to coordinate schedules as it relates to the
cases in which they are involved. See Canella v. Bryant,
235 So.2d 328 (Fla. 4th DCA 1970) (dicta). The same is
true for timely (immediate) responses to opposing counsel’s contacts requesting the scheduling of depositions.
In the absence of agreement and coordination between
the parties as to the scheduling of depositions, judges
can make themselves available to parties that cannot
coordinate deposition schedules to set deposition times
and places without reference to the parties’ schedules or
convenience. That is not a desirable solution to a problem
created by counsel.
Memoranda of law are another example of frequently
missed opportunities to impress the judge. If the time and
effort to go to trial have been taken (because the issues
could not be resolved between the parties), an effective
presentation of your party’s position would be expected.
Yet many memoranda list the claims and the defenses
(which the judge could obtain from the pretrial), and little

Upping Your Game, continued

else. No summary of the facts relating to the accident
and the medical treatment, no anticipated testimony of
witnesses relating to the claims and defenses, no summary of the medical evidence relating to the claims and
defenses (in case the judge has not already read the
medical depositions and reviewed the medical records),
and no summary of the case law supporting their position. Even when evaluation of the evidence is undertaken,
there is no documentation to where it can be found in
the record. If the judge is interested in something that
has been stated in the memoranda, it would be helpful if
the judge could review the applicable exhibits supporting
the contention and could locate them on the docket.
Incorrectly drafted documents catch the attention of
the judge. I’m sure you can’t believe I haven’t mentioned
spelling or grammar once, to this point, in an article about
editing and producing proper documents. It just seems
so obvious, but nevertheless, continues to be the bane of
judges’ existence. With spell-check and grammar-check
software, how can this still be a problem? And yet it is.
Speaking of making an impression on clients and judges . . .
Becoming a better editor and emphasizing with staff
the importance of well-written documents will make a
good impression. That’s upping your game! Both sides
will benefit. When it is a factor in evaluating the professional representation of the claimant by the attorney
at an attorney’s fee hearing or in awarding attorney’s
fees, that’s upping your income! If the judge notices the
problems, do you think employer and carrier clients don’t
notice? The marketplace has a tendency to self-correct,
and professional presentation in written documents will
be rewarded in file assignments. That’s upping your income! Upping your game and impressing the judge have
a monetary benefit to counsel!
If you’ve made it this far, consider three other pleas
that will allow you to impress the judge. First, if there is
a chance to settle the case prior to the final hearing, do
not wait until the proverbial courthouse steps to finalize
the agreement. By that time, judges have often reviewed
the pleadings, indexed the medical depositions, reviewed
the docket for pending motions, reviewed the pretrial and
memoranda of law, prepared a list of the documentary
evidence, and begun the organization of the order. All
of this takes time.
Besides the hours in the office, the judge has probably spent the evening before getting ready for the trial.
WORKERS’ COMPENSATION SECTION
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Litigants often forget that judges were litigants before
they became judges knowing which cases should settle
and which ones will be tried. So, when a case that should
settle doesn’t up until the close of business the day before the trial, and the judge spends the time necessary
to be prepared for that trial, it does not bring joy to learn
the case settled 15 minutes before the start of the trial.
It is more disconcerting when an attorney comments the
case was settled yesterday or before, and no notice was
given to the judge’s office or the judge. I’ve been contacted at 6:30 the night before a trial to be advised that
a case has settled. I was just sitting down after dinner to
begin my final work on the case. I was very appreciative
the attorney took the effort to advise me of the settlement, even though after hours.
Speaking of settlements, can there be anything as important in these times as getting settlement money into
the claimant’s hands as quickly as possible? As much as
judges prioritize processing settlements, it never ceases
to amaze me when I review settlement documents when
the claimant signed the settlement papers. Judges’ approval of settlements within the first 24 to 48 hours
after receipt is wasted effort when the paperwork wasn’t
submitted for 30 to 90 days after the claimant signed
the paperwork. Watch for inconsistencies between the
claimant’s affidavit as to child support arrearage and the
OJCC’s child support report. Several times a month, the
claimant’s affidavit says no child support owed and the
OJCC report reflects a child support arrearage. Clearing
this up, whether in the form of getting the county clerk
of court or a court of competent jurisdiction to correct
the information or in agreeing to escrow 50% of the net
settlement recovery to cover the child support arrearage until the report can be corrected, slows down the
approval process.
The second plea relates to unnecessary objections being made in depositions and final hearings. Just as judges
know which cases should settle, judges know how long
a deposition or final hearing should take that relates to
specific issues. That is the time the judge commits to the
handling of that case. When unnecessary objections are
made after each question is asked and on each exhibit
introduced just for the sake of objecting, whether to
distract the judge or to confuse or throw opposing counsel off their game, or to be obstructionist, and not for
an actual legal reason related to the case, an incredible
amount of the judge’s time is wasted. What should be a

Upping Your Game, continued

30-page deposition becomes a 100-page deposition. If
nothing else, think of the increased costs of transcription and the time spent at the deposition! The collateral
damage is likewise significant to note. Any doctor that
has been doing depositions for any amount of time knows
how long an efficiently taken deposition should last by
two attorneys that get in, get the information necessary
to their case, and get out. Why do you think doctors
impose time restrictions on depositions? Because they
can’t trust the practitioners to be professional and efficient and to avoid the objection games, and they hope
the time restriction will discourage the practice.
What is the consequence of serial objections at trial?
The one-hour trial takes three hours. The three-hour
trial takes eight hours. You get the idea. Impressing the
judge at trial means bringing out important testimony
and evidence so the judge can make notes that will assist
in reaching a decision. Turning the judge into a referee
for evidence challenge games prevents good notetaking.
Due to the constant interruptions, the judge can do one
or the other, but not both. Trial practice is not a law school
final exam in evidence. The fact that a Florida Bar Journal
article was written on the subject confirms the problem
is widespread. All practitioners should review “Let’s Get
Objective About Objectionable Objections,” The Florida
Bar Journal, July/August 2016, p.56. A copy can be found
on the bulletin board in the Sebastian/Melbourne District
Office (right before you go into the hearing room).
The third plea relates to professionalism and civility.
Nothing impresses a judge more than professionalism
and civility. After all, it is foundational for integrity and
respect. Remember, the judge has read the pleadings and
the depositions and knows the interaction between the
parties during the discovery stage of the case. So, you
can’t just come into the final hearing and “behave” and
think the judge won’t know what has transpired previously.
I had a case between two very well respected attorneys
who, for whatever reason, let things get out of hand in a
medical deposition. The case settled within one day of
the transcript being uploaded to the docket. I’m guessing
neither attorney wanted the judge to read that transcript.
Unfortunately, not even the expectation of behaving in the courtroom is automatic. Contentious cases
result in sniping, snarky comments, personal attacks,
and direct interactions between the attorneys instead of
directing necessary interaction to the judge. The workWORKERS’ COMPENSATION SECTION

Judge Robert Dietz was appointed in
2014 to serve in the Sebastian/Melbourne District. Prior to appointment, he
was a workers’ compensation practitioner
for 30 years and served as a private
mediator in more than 1,300 workers’
compensation cases. He has been board
certified in workers’ compensation law
by The Florida Bar since 1992 and received the 2018 David
Hammond Professionalism Award from the Judge William
Wieland Inns of Court. He has been an adjunct professor
at Barry Law School teaching workers’ compensation law
since 2013. In 2016, he was inducted into the Workers’
Compensation Institute’s Hall of Fame.
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the “Member Profile” link under
“Member Tools.”
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ers’ compensation community in Florida is small. Your
opponent today may also be your opponent next week,
next month, and next year. Burning bridges and not
developing professional working relationships are shortsighted endeavors. Smart practitioners raise themselves
above the fray. For 30 years I ate a lot of lunches with
opposing counsel. I learned about their families, their
backgrounds, and their interests. When you have developed personal relationships with opposing counsel, you
rarely fall victim to unprofessional behavior that tries to
take it out on the other side. That impresses judges, and
serves the practitioner’s long-term interests.

Upping Your Game, continued

News From the OJCC
by Judge David Langham
(WPB), Honorable Keefe Owens (PSL), and Honorable Jonathan Walker (PMC/PNS). The Commission
also appointed two new commission members: Thomas
Stanford of West Palm Beach and Charles Bailes of
Orlando. The Commission nominated Jessica Carrier,
Todd Sanders, and Matthew Wheeley to replace Judge
Young in Tampa when she transitions to St. Petersburg
upon Judge Rosen’s retirement at the end of the year.
Coronavirus Update
We continue to monitor the novel coronavirus
(COVID-19). Please continue to be aware of the best
methods for avoiding viral illness: the three W’s—“wash
your hands,” “wear a face covering,” and “wait—stay six
feet apart.”
See requirements for remote notary: https://dos.
myflorida.com/sunbiz/other-services/notaries/remoteonline-notary-public/
See Supreme Court’s new rule regarding notary and
swearing of witnesses: https://www.floridasupremecourt.
org/content/download/632105/7182680/AOSC20-16.
pdf
Check out all the blog posts on COVID related issues.
Wearing Masks
Anyone present in an OJCC office (public area) will
wear a mask covering the nose and mouth. There are
various feelings about masks. (I struggle to remember
mine.) We ask that you wear it for the peace of mind
of those around you. We find ourselves with various
mask-wearing mandates around Florida. A summary of
the various local orders and ordinances is posted on the
Blog. Help us keep that current by emailing any proposals
for correction or addition. Helpful tips for skin care with
masks are here, here, and here. It is possible that masks
may contribute to your emotions; information on that
is here. Good mask advice includes things not to eat, to
stay hydrated, to use skin moisturizer, and to take breaks.
Follow the OJCC on Social Media
Visit the blog through the link on our website, www.
fljcc.org. Follow us on Twitter, click on the link at https://
www.fljcc.org or type in @fljcc and keep up with what
is going on. Share your thoughts using #workerscomp
or #fljcc. The OJCC is also on LinkedIn. We are on
Facebook at FLJCC. And we just rolled out our YouTube

Following are excerpts from the Office of the Judges of
Compensation Claims’ e-newsletter of September 23.
Welcome, New Judges
Judges Eric Grindal (SAR) and John Moneyham
(PMC) have taken the bench. We are fortunate to have
them! In October, Brian Anthony will take the bench in
Tampa. We look forward to that as well. Until that time,
Judge Humphries (JAX) continues assisting with settlements and fee stipulations in Judge Lorenzen’s former
division. We owe a special thanks to Judges Dietz (MEL),
Humphries (JAX), and Newman (TLH) for their assistance in these transitions. Also, Judge Walker covered
essentially all procedural matters and trials in Districts
PNS and PMC during this transition. Thanks to all!
Electronic Service for Employers
The Florida OJCC is accepting registrations for employer e-service. Any employer may register to automatically receive electronic service regarding filings in
its cases. The filing party will be responsible to assure
that a “Registered Employer” has been selected upon
the initial filing in any case. This option will obviate the
need for certified mail service on that initial filing. A
party may elect not to select a “Registered Employer,”
and instead to insert an employer manually. Selecting
this option will leave the filer responsible for the manual
U.S. mail service and certified mail where applicable. Any
Registered Employer may request its status in any case
to be altered thereafter to the Registered designation.
For more detail see Employer Service is Here, August
2, 2020.
Telephonic Mediation Extended
The Florida OJCC will extend the mandatory telephonic mediation through October 30, 2020. That this
is not universally preferred is acknowledged; however,
COVID-19 remains a risk. This mandate diminishes the
party’s burden of requesting telephonic appearance and
the mediator’s burden of considering those requests.
Updates will be periodically posted on the announcement blog.
Nominations by the Statewide Commission
The Statewide Judicial Nominating Commission met in
August and recommended the following judges for reappointment: Honorable Frank Clark (FTM), Honorable
Thomas Hedler (WPB), Honorable Gregory Johnsen
WORKERS’ COMPENSATION SECTION
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documents are filed. We are responsible to send, but we
cannot control you receiving. The best way to avoid errors and problems is for your office to check filings every
day. There is a “daily filings” tab in e-JCC. Please use it
regularly. This is your best source to know what has been
filed in your cases.
Sally
We are deeply grateful for all of the expressions of
concern and offers of assistance following the landfall of
Sally near Pensacola. The efficiency of the OJCC office
closure policy worked well yet again. Both Panama City
and Pensacola are re-open and operating in a “normal”
(for COVID) manner again. Anyone planning to travel
to Pensacola should note that U.S. 98 is closed due to
damage to the three-mile bridge, and traffic is more
significant around town secondary to that closure. Each
storm is a reminder to make a plan each spring and to
discuss it among staff before the storm
strikes.

News From the OJCC, continued
channel with videos for your perusal.
Videos Available
The OJCC Annual Educational Conference, sponsored by WCI, was taped in front of a live studio audience. The resulting video is being uploaded periodically
to the OJCC YouTube channel. Tune in and check out
the information. So far, we have a video tour of our website, a portion of the first seminar panel (Importance of
Contracts), a portion of the Pretrial Stipulation panel,
and how to keep track of the OJCC on social media
WITHOUT JOINING SOCIAL MEDIA.
Tools for the Effective Workers’ Compensation
Litigator
E-JCC tools, tips, and reminders of which to be aware.
Attorneys represent clients. Law firms do not.
Retirement or death.
Pretrial compliance questionnaire tool?
The tool for checking your calendar?
Monitor your daily filings?
Litigation Documents Under Seal
Check Your Daily Filings
There are some attorneys whose firms or email providers are filtering out the link emails we send when

Judge David Langham is the deputy
chief judge of compensation claims for
the Florida Office of Judges of Compensation Claims and Division of Administrative Hearings. Contact him at david.
langham@doah.state.fl.us.
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Case Law Update
by W. Rogers Turner, Jr.
City of Bartow v. Flores, __ So.3d __ (Fla. 1st DCA 5/29/20)
One-Time Change/E/C Duty to Provide Appointment
The employer/carrier (E/C) responded the day after
receiving a one-time change request on June 20, 2017,
that it would authorize a new doctor; however, by July
19, 2017, the E/C had not provided an appointment date,
and the claimant filed a petition for benefits (PFB) alleging waiver and naming his own doctor. The claimant
indicated he would not attend an appointment with the
E/C’s named doctor until the PFB was resolved. Fifty-six
days after the one-time change request, the E/C notified
the claimant of an appointment with its one-time change
doctor, to take place on September 11, 2017. The parties
presented no evidence (i.e., adjuster testimony) of the
delay between “authorization” and “provision.” Counsel
for the E/C made certain assertions as an “officer of
the court” as to alleged contact made to the doctor by
the law firm staff, but the judge of compensation claims
(JCC) determined the E/C failed to fully comply with
the timely provision of an appointment, considered this
a waiver, and found that waiver entitled the claimant to
choose the one-time change doctor.
The DCA examined the litany of cases interpreting the
one-time change section of the statute. The court rejected the E/C’s position that HMS Host Corp. v. Frederic
holds that once an E/C provides timely authorization, its
responsibility ends. The DCA held that upon a written
request to the E/C, Florida Statutes section 440.13(2)
(f) entitles an injured worker to a one-time change of
physician. The E/C controls selection if the alternate
physician is authorized within five days of receipt of the
request; however, the E/C forfeits the right of selection
if it subsequently fails to provide the alternate physician
by “unreasonable delay” in acquisition of an appointment
date. The DCA affirmed the JCC’s ruling but certified
the following question to the Florida Supreme Court as
a question of great public importance:

WHETHER—IN ORDER TO RETAIN ITS RIGHT
OF SELECTION AFTER TIMELY AUTHORIZING
THE ALTERNATE PHYSICIAN TO TREAT THE
CLAIMANT—THE E/C MUST ACTUALLY PROVIDE
THE CLAIMANT AN APPOINTMENT DATE WITH
THE AUTHORIZED ALTERNATE PHYSICIAN?

Judge Winokur dissented (other than with the decision
to certify the question). He noted that neither the plain
language of the statute nor the prior opinions interpreting sec. 440.13(2)(f) create an obligation or waiver in regard to provision of an appointment. Any such language
must come from the Legislature, versus judicial ruling.
City of Jacksonville/City of Jacksonville Risk Mgmt. v.
O’Neal, __ So.3d __ (Fla. 1st DCA 6/8/2020)
Florida Statutes section 112.18 Presumption/Trigger
Theory; Prior 4/23/20 Opinion Withdrawn Following
Motion for Rehearing
The DCA again considered this case, after a prior
remand. It withdrew its prior April 23, 2002, opinion.
In 2002, the claimant was a 29-year-old corrections
officer. During off-duty non-work-related sports training, he experienced lightheadedness, and subsequently
underwent a cardiac catheterization on June 26, 2002.
The doctor intentionally induced arrhythmias, and the
claimant alleged a workers’ compensation claim as of
that date. At a hearing in 2016, the JCC awarded compensability as to that injury, finding that although the
atrial tachycardia was congenital, it could have been
triggered by occupational stress under the presumption
statute. The E/C appealed, and the DCA remanded for
findings related to the underlying condition and resulting diagnoses. In this underlying order, the JCC clarified
that the diagnosis of atrial tachycardia degenerated into
atrial fibrillation and job stress could have been a trigger. The DCA analyzed the E/C’s burden to overcome
the presumption, which is to demonstrate the accident
arose from a non-work cause or causes. The law also
states that the condition may be compensable if a workrelated cause triggers the ultimate diagnosed injury, or if
an unknown cause triggers the injury. The trigger theory
analysis is two-tiered, however, and requires the E/C to
overcome sec. 112.18(1)(a)’s presumption for both the
underlying condition (the first tier) and, if applicable,

WHETHER AN E/C’S DUTY TO TIMELY FURNISH
MEDICAL TREATMENT UNDER SECTION
440.13(2), WHICH INCLUDES A CLAIMANT’S
RIGHT TO A ONE-TIME CHANGE OF PHYSICIAN
DURING THE COURSE OF SUCH TREATMENT
PURSUANT TO SUBSECTION (2)(f), IS FULFILLED
SOLELY BY TIMELY AUTHORIZING AN ALTERNATE
PHYSICIAN TO TREAT THE CLAIMANT OR
WORKERS’ COMPENSATION SECTION
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misrepresentation defenses and awarding the claimant
a second psychological opinion evaluation. The court
found that competent, substantial evidence supported
the JCC’s findings of medical necessity and affirmed the
issue without further comment. The court affirmed the
JCC’s rejection of the fraud defense for the (1) alleged
misrepresentation of post-accident earnings and (2) her
post-accident physical condition. The claimant testified
she would accompany her husband to his job and receive
checks from the employer in her name because her
husband did not have a bank account. The court found
that the claimant was up front about this situation to the
E/C and testified consistently that her husband was the
one doing the labor, holding that the claimant lacked the
requisite intent necessary to prove fraud because she did
not knowingly misrepresent her earnings with the intent
to obtain benefits. Further, the court held that even
though the claimant reported these earnings for federal
tax purposes, they were exempt from wages required to
be reported to the E/C under Florida Statutes section
440.02(28), as the definition only requires wages that
are both “earned and reported for federal income tax
purposes.” The 1st DCA also affirmed the JCC’s finding that the claimant did not misrepresent her medical
condition, as the E/C failed to prove the claimant made
a false or misleading “oral or written statement” for the
purposes of securing workers’ compensation benefits.
The E/C relied on surveillance video that allegedly
showed inconsistencies with what she told doctors; however, the JCC found that the doctors who viewed the
video did not think the video sufficiently contradicted the
claimant’s statements to them. The DCA also affirmed
the claimant’s statements in deposition regarding her
functional ability were not made with the requisite intent
to obtain or procure benefits.

Case Law Update, continued
the condition’s triggering event (the second tier). The
DCA reversed and remanded because the medical evidence showed the claimant’s peak exercise workouts in
2002 triggered the degeneration of his congenital heart
condition into atrial fibrillation, and this evidence wasn’t
evaluated as a non-occupational cause that would overcome sec. 112.18(1)(a)’s presumption. The DCA stated
this diagnostic/intentional stress during the test causing
arrhythmia is a non-work-related cause. The DCA affirmed the denial of the August 28, 2014, workplace
injury as asserted in the cross-appeal.
Medina v. Miami Dade County and Risk Management of
Dade County, __ So.3d __ (Fla. 1st DCA 7/15/20)
Temporary Benefits/PTO and Leave Time
The First DCA reversed a JCC’s order finding that
the full wages received by the claimant funded by his
personal sick and vacation leave constituted payment
of workers’ compensation benefits. Following a compensable knee surgery, the claimant did not receive
temporary partial disability (TPD) for two periods, as
the E/C had paid “full wages” to the claimant, which
was docked against his personal sick or leave time. While
the E/C argued this leave time would be reinstated, the
adjuster could not confirm the leave time was actually
reinstated by the time of the final hearing. On appeal, the
E/C argued that the claimant did not satisfy his burden
of proof by (1) failing to introduce evidence detailing the
employer’s leave policy regarding reinstatement of sick
time and (2) failing to prove his use of sick leave or the
promised reinstatement of that leave time was in place of
workers’ compensation benefits. The court found those
arguments ignored Florida Statutes section 440.09(1),
which requires that “the employer must pay compensation or furnish benefits required by this chapter if the
employee suffers an accidental compensable injury.” Citing Nolan v. Delta Airlines, 733 So.2d 1076 (Fla. 1st DCA
1999), the court found that personal leave constitutes an
employer-provided benefit that cannot be used to avoid
paying workers’ compensation benefits and granted the
appellant temporary disability benefits.

Thompson v. Escambia County School Board/Escambia
County School, __ So.3d __, (Fla. 1st DCA 8/17/20)
Mature Claims/Admissible Medical Evidence
The claimant appealed the JCC’s denial of surgery,
temporary total disability (TTD), and temporary partial disability (TPD). The DCA affirmed the denials
of indemnity, but reversed and remanded the denial of
surgery. The claimant’s authorized orthopedist asserted
the claimant’s knee condition did not warrant surgery and
that preexisting conditions rather than the work accident
were the major contributing cause (MCC) of any objective findings. Dr. Dewey, the claimant’s independent
medical examiner (IME), testified the claimant needed

LSG Sky Chefs, Inc. and Liberty Mutual Insurance Company v. Santaella, __ So.3d __ (Fla. 1st DCA, 7/20/20)
Misrepresentation/Requisite Evidence
The First DCA affirmed an order rejecting the E/C’s
WORKERS’ COMPENSATION SECTION
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(3) failing to settle, all causing them to incur additional
premium. Wassau/Employers moved to dismiss, alleging
the counterclaims fell outside of the five-year SOL for
breach of contract. The district court, although not determining the ultimate facts, denied Wassau/Empoyers’
motion, as the fact finder must determine, at least at the
summary judgment phase, the date on which the cause
of action accrues. Wassau/Employers argued it accrued
in 2005, while Redlands argued the accrual is ongoing,
as is the WC claim. The court also rejected Wassau/
Employers’ alternative grounds for dismissal based on a
more definite statement.

Case Law Update, continued
surgery and that her accident caused or aggravated any
underlying conditions. The JCC denied the claimed surgery as premature, as no authorized doctor had recommended surgery. The DCA found this was error, as the
E/C waived objections as to specificity and ripeness, and
because the IME’s opinions were admissible.
Guerlande v. Delray Beach Fairfield Inn/Travelers, __
So.3d __ (Fla. 1st DCA 8/19/20)
Temporary Benefits/Requisite Evidence
The DCA affirmed the JCC’s denial of a 12-day period
of requested benefits. The claimant’s initial doctor
assigned work restrictions, which lasted several weeks.
When she returned weeks later, an injection was offered
but refused, and no work restrictions were assigned.
Twelve days later she returned, the doctor administered
the injection, and again assigned restrictions. In denying
the 12-day period, the JCC analyzed the medical
evidence and found the claimant did not sustain her
burden to show restrictions during that period, or if not,
that such restrictions would be medically justified. One
physician stated that full duty in this period would have
caused “no harm,” and the second physician opined full
duty would have been appropriate. The DCA approved
the JCC’s rejection of her arguments that (a) her pain
precluded her from working and (b) prior case law (which
relied on an older version of the statute that did not
require objective medical findings) required awarding
the 12 days.

W. Rogers Turner, Jr., is a shareholder in
the Winter Park office of Hurley, Rogner,
Miller, Cox & Waranch PA. He is board
certified by The Florida Bar as a specialist in workers’ compensation law and is
AV rated by Martindale Hubbell. He is
a member of The Florida Bar’s Workers’
Compensation Section Executive Council, past chair of the Board Certification
Committee, and vice president of the Judge William Wieland
American Inn of Court. Rogers earned the B.A. in German
and history from Tulane University, the M.P.A. with a concentration in health policy from Florida State University,
and the J.D. from Stetson University College of Law.

Employers Insurance Company v. Redlands Christian
Migrant Association, __ F. Supp. __ (M.D. FL 9/2/20)
Retroactive Insurance Contract/Motion to Dismiss
The district court denied Wassau/Employers’ motion
to dismiss, based upon statute of limitations (SOL).
Wassau/Employers sued Redlands for failing to pay
premiums under a retrospective insurance contract. In
such a policy, the insured pays small premiums during the
policy term, but after the term, the insurer examines the
loss activity and charges a retrospective premium. Here
Wassau/Employers assessed a $500,000 premium,
which Redlands failed to pay. Wassau sued, and Redlands countersued, alleging Wassau accepted a claim 16
years earlier: (1) without investigating it properly (citing
two prior workers’ compensation (WC) claims of the
individual); (2) still paying benefits to the claimant; and
WORKERS’ COMPENSATION SECTION
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Events
AUDIO WEBCASTS
November 18, 2020

“Arising out of . . .”

The Impact of the 1st DCA Valcourt-Williams Case on
Compensability and WC Immunity
Rogers Turner and Lance Avera
February 10, 2021
Glen Wieland and Karen Gilmartin
March 10, 2021
Tracey Hyde and Chris Smith

WINTER SKI RETREAT – FJA & WC
WINTER SKI SEMINAR
January 14-18, 2021
Westin Snowmass Resort, Colorado

WORKERS’ COMPENSATION SECTION
EXECUTIVE COUNCIL MEETING
January 22, 2021
Joe’s Stone Crab Restaurant, Miami Beach

WORKERS’ COMPENSATION FORUM
April 15-16, 2021
Omni Resort, ChampionsGate, Orlando

FLORIDA BAR ANNUAL CONVENTION
June 9-12, 2021
Hilton Bonnet Creek, Orlando

ANNUAL WORKERS’ COMPENSATION
EDUCATIONAL CONFERENCE
August 22-25, 2021
World Center Marriott, Orlando
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